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CURRENT EVENTS. 





THERE appears to be a well defined move- 
ment, in the direction of a national bank- 
ruptcy law. The initiative comes from St. 
Louis. The Associated Wholesale Grocers, 
of that city, have sent letters to prominent 
commercial associations, and business houses 
in the country, inviting them to send dele- 
gates to a national convention, to be held at 
St. Louis, on February 28, the leading ob- 
ject of which, will be to formulate and pre- 
sent to congress, an equitable bankrupt act, 
which will ‘‘secure protection to the honest 
merchant, inflict punishment on the dishonest 
merchant, and establish a uniform system for 
the collection, preservation and distribution 
of the estates of insolvents, at a minimum 
cost.’’ To what extent the commercial asso- 
ciations invited will respond, is not definitely 
known, but those issuing the invitations, ex- 
pect that the convention will be thoroughly 
represeentative. 

It is to be hoped, that this movement will 
spread, develope, and increase in strength, 
and that the next congress may be induced to 
act in the matter. The arguments in favor of 
a wise, and uniform national bankrupt law, 
are threadbare, and need not be repeated here. 
An appreciation of the inadequacy of State 
insolvency laws, coupled with the increasing 
volume of tradé, and commerce, between sis- 
ter States, makes the passage, of a universal 
national bankrupt law seem the more impera- 
tive and necessary to the mercantile interests 
of the country. 





A wRiTER in the February Century, on the 
subject of ‘‘Imperfections of American Law 
Procedure,’’ discusses, in an interesting way, 
the relative advantages of English and Amer- 
ican litigants, taking the position, that though 
litigation in England is expensive, it has at 
least the merit of rapidity, and that it is pos- 
sible for an English plaintiff, to hurry a.rich 
and influential defendant through their whole 
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system of courts, and out at the court, of, last 
resort, with a rapidity likely to take away the 
breath.of an American. lawyer or, judge, and 
that on the other hand American courts have 
given sound law, without unconscionable ex- 
pense, and with entire fearlessness; but that 
it cannot be said that rapidity is a,common 
characteristic of the forty or more systems — 
of courts kept up by our federal, State and 
Territorial governments, and that the rich 
defendant, who wishes to resist the establish- 
ment of a point against him, can use our sys- 
tem of appeals, carrying his opponent through 
all the courts of a State, permitting him just 
to see daylight in the court of last resort, and 
then dropping him again to the lower court, 
to begin the struggle over again. 

Whether the statement, as to the English 
courts, is entirely true, we do not undertake 
to say, but the slowness of American courts, 
in general, is so well founded,.as to be al- 
most proverbial. Beginning with the highest 
court of our land, as pointed out in an edi- 
torial in a recent issue, the business is so 
congested, as to cause a postponement of 
justice for three years, and, imdeed, a prac- 
tical denial of it in many cases. And with- 
out possessing the statistics, we venture to 
assert, that this same condition of the docket 
exists in the case of a large majority of the 
State supreme courts, to say nothing of in- 
ferior tribunals, It is not our intention, nor 
is it possible for us to suggest a remedy, but 
the evil is of grave concern to litigants every- 
where, and sooner or later a solution of the 
problem must be had. 





Tue recent change of the death penalty in 
New York, from hanging to that of the more 
humane method of electricity, suggests the 
statement, that a still greater revolution has 
taken place, in public sentiment, in most 
countries of Europe. In Italy, strange as it 
may seem, when we consider the hot-blooded 
character of the people, and their consequent 
proneness to violence, her law-makers have 
concluded, that, the death penalty has. no, in- 
fluence in diminishing the frequency of .mur- 


der, and have accordingly passed a law abol- 
ishing it altogether. It has practically been 


abandoned in-a number of other European 
countries — Belgium, since, 1863 —Prusgsia, 
Sweden, France and Austria.., Portugal, Hol- 
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land and Roumania have also totally abolished 
ijt, and Russia is taking steps in that direc- 
tion. It is not improbable, that before long 
.most of the others will follow the example of 
Italy. The agitation in England of the sub- 
ject of electrity, as a method of execution, 
leads the London Lancet to say: 

‘Supposing the fatal switch is instantly 
fatal, in what manner it is more humane than 
the guillotine, or the easy asphyxia from sus- 
pension of the neck, it were, indeed, difficult 
to explain. But, strangely, the promoters 
of this new method praise and support it, not 
for the wholesome dread that it may excite 
in the mind of the would-be murderer, but 
for the happy mode of des}.atch to which all 
murderers will be subjected when the chair 
of death comes into public service. Which- 
ever be the right theory on this subject, we 
believe the use of this new instrument of 
death, as advanced by its advocates, to be 
fundamentally unsound. If it be right to 
have a mode of death for criminals that shall 
excite some terror, as many wise and logical 
legislators believe, then we have already the 
very means for exciting that wholesome 
alarm, a means also which long time and cus- 
tom have sanctioned and which had better 
not be abrogated while this form of punish- 
ment lasts. We take the opposite view, that 
the perfect painlessness of death by the elec- 
tric shock will divest the punishment of some 
of its terrors. Then the mere implantation of 
this notion will only lead a certain class of 
the worst criminals to set their lives upon the 
cast, and to accept the more resolutely the 
hazard of the die. With all respect, then, to 
our American confreres, we do not think that 
the grounds or reasons they have entered on 
for a change in the mode of executing crimi- 
nals are quite worthy of their vocation.”’ 





Ir seems that in New York, the question as 
to how to sentence a criminal to death, under 
the new law, as to executions by electricity, 
is at- present puzzling the criminal court 
judges. The following form is suggested by 
some one as being terse and to the point: 

‘*T therefore sentenee you to be taken to 
Sing Sing prison, there to remain confined 
until the — day of 188—, between the 
hours of — and —, a. m., when you will be 
taken to a cell specially designed for that 








purpose, be forcibly seated in a properly in- 
sulated chair, with one semaphore placed 
upon the junction of your frontal and parie- 
tal suturas and the other just over your 
medulla oblongata, and then and there made 
conductor for an alternating current of 1,800 
volts intensity from a dynamo constructed 
for that specific purpose, said current to pass 
through the ganglia and vasomotor centers 
of your cerebral tissue until you are dead, 
dead, dead; and may the Lord have mercy 
on what is left of you!’’ 





NOTES OF RECENT DECISIONS. 





In the case of Minneapolis & St. Louis Ry. 
Co. v. Beckwith, 9S. C. Rep. 207, the Su- 
preme Court of the United States was called 
upon to determine the constitutionality of a 
statute of the State of Iowa, in which the 
question of the police power was involved. 
The statute in contention is one, which can be 
found upon the statute books of many of the 
States, making railroad companies which fail 
to fence their tracks against live stock run- 
ning at large, at all points, where such right 
to fence exists, liable to the owner of any 
stock killed or injured by reason of want of 
such fence, for the value of the property or 
damage caused, and further providing that, 
in order to recover, it shall only be neces- 
sary for the owner to prove the injury or 
damage, and if such railroad company neg- 
lect, to pay such damage within thirty days 
after notice in writing, accompanied by afli- 
davit, has been served on an officer of the 
company, such owner shall be entitled to re- 
cover double the value of the stock killed or 
injured. The validity of this law is assailed, 
as being in conflict with the first section of 
the fourteenth amendment of the constitution 
of the United States, in that it deprives the 
railway company of property without due 
process of law, and in that it denies the 
company the equal protection of the laws by 
subjecting it to a different liability for inju- 
ries committed by it from that to which all 
other persons are subjected. The court, in 
upholding the statute, says: 

Equality of protection implies, not merely equal ac- 
cessibility to the courts for the prevention or redress 


of wrongs and the enforcement of rights, but equal 
exemption with others in like condition from charges 
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and liabilities of every kind. Butthe clause does not 
limit, nor was it designed to limit, the subjects upon 
which the police power of the State may be exerted. 
The State can now, as before, prescribe regulations 
for the health, good order, and safety of society, and 
adopt such measures as will advance it interests and 
prosperity. And to accomplish this end special legis- 
lation must be resorted to innumerous cases, provid- 
ing against accidents, disease, and danger in the varied 
forms in which they may come. The nature and ex- 
tent of such legislation will necessarily depend upon 
the judgment of the legislature as to the security 
needed by society. When the calling, profession, or 
business of parties is unattended with danger to 
others, little legislation will be necessary respecting 
it. Thus, in the purchase and sale of most articles of 
general use, persons may be left to exercise their own 
good sense and judgment; but when the calling or 
profession or business is attended with danger, or re- 
quires a certain degree of scientific knowledge upon 
which others must rely, then legislation properly steps 
in to impose conditions upon its exercise. Thus, if 
one is engaged in the manufacturing or sale of explo- 
sive or inflammable articles, or in the preparation or 
sale of medicinal drugs, legislation for the security of 
society may prescribe the terms on which he will be 
permitted to carry on the business, and the liabilities 
he will incur from neglect of them. The concluding 
clause of the first section of the fourteenthamendment 
simply requires that such legislation shall treat alike 
all persons brought under subjection to it. The equal 
protection of the law is afforded when this is accom- 
plished. Such has been the ruling of this court in 
numerous instances where that clause has been in- 
voked against legislation supposed to be in conflict 
with it. (The court then discusses the following 
cases: Barbier vy. Connolly, 113 U. 8. 27; Soon Hing 
v. Crowley, Jd. 703; Railway Co. v. Humes, 118 U. 8S. 
512, involving Missouri statute somewhat similar to 
the one in question here: Railway Co. v. Mackey, 127 
U.S. 205.) From these adjudications it is evident that 
the fourteenth amendment does not limit the subjects 
in relation to which the police power of the State may 
be exercised for the protection of its citizens. That 
this power should be applied to railroad companies is 
reasonable and just. The tremendous force brought 
into action in running railway cars renders it abso- 
lutely essential that every precaution should be taken 
against accident by collision, not only with other 
trains, but with animals. A collision with animals 
may be attended with more serious injury than their 
destruction; it may derail the cars and cause the death 
or serious injury of passengers. Where the companies 
have the right to fence in their tracks, and thus secure 
their roads from cattle going upon them, it would 
seem to be a wise precaution on their part to put up 
such guards against accident at places where cattle are 
allowed to roam at large. The statute of Iowa, in fix- 
ing an absolute liability upon them for injuries to cat- 
tle committed in the operation of their roads by reason 
of the want of such guards, would seem to treat this 
precaution as a duty. Itis true that, by the common 
law, the owner of Jand was not compelled to inclose it, 
so as to prevent the cattle of others from coming upon 
it, and it may be that, in the absence of legislation on 
the subject, a railway corporation is not required to 
fence its railway, the common law as to inclosing one’s 
land having been established long before railways were 
known. But the obligation of the defendant railway 
company to use reasonable means to keep its track 
clear, so as to insure safety in the movement of its 





trains, is plainly implied by the statute of Iowa, which 
also indicates that the putting up of fences would be 


| such reasonable means of safety. If, therefore, the 


company omits those means, the omission may well be 
regarded as evidence of such culpable negligence as to 
justify punitive damages where injury is committed; 
and if punitive damages in such cases may be given, 
the legislature may prescribe the extent to which juries 
may go in awarding them. See also Welsh v. Railroad 
Co., 58 Iowa, 632; Bennett v. Railroad Co., 61 Iowa, 
355. 


A NOVEL question of malpractice arose in 
the case of State v. Housekeeper, 16 Atl. Rep. 
382, recently decided by the Supreme Court 
of Maryland. It was an action for damages 
(under the statute allowing suit for benefit 
of children) against defendants, who were 
physicians, claiming that they causec the 
death of plaintiff’s mother by unskillfully 
performing a surgical operation in the treat- 
ment of a cancer. It appears that the hus- 
band objected to the operation. The court 
says: 

If she consented to the operation, the doctors were 
justified in performing it, if, after consultation, they 
deemed it necessary for the preservation and prolong- 
ation of the patient’s life. Surely the law does not 
authorize the husband to say to his wife: ‘You shall 
die of the cancer; you cannot be cured, and a surgical 
operation, affording only temporary relief, will result 
in useless expense.” The husband had no power to 
withhold from his wife the medical assistance which 
her case might require. Harris v. Lee, 1 P. Wms. 
482; Mayhew v. Thayer, 8 Gray,172. As was said 
by the Supreme Court of Michigan in the recent 
case of Carstens v. Hanselman, 28 N. W. Rep. 159: 
“Tt would be a cruel rule for her if she cannot, in his 
absence, at least, or in his presence, if he does not 
himself provide for her, make a binding agreement for 
any necessaries, whether articles to be purchased or 
professional help, without becoming a public charge. 
It is not to be expected that physicians and surgeons 
will always fec] bound to render gratuitious treatment 
to injured persons, and, when the occasion is pressing, 
it would be unreasonable to delay until an absent 
hus >and is communicated with to learn whether he 
consents or refuses to assume her contracts. Time 
will not allow minute inquiries, and humanity will not 
prompt them. Itseems to us that no sensible line can 
be drawn between contracts for food and clothing and 
contracts for medical aid.” The consent of the wife, 
not that of the husband, was necessary. The profes- 
sional men whom she had called in and consulted, be- 
ing possessed of skill and scientific knowledge, were 
the proper persons to determine what ought to be 


done. They could 4 ,» compel her to sub- 
mit to an operation, ’ voluntarily submitted 
to its performance will be presumed, un- 


less she was the victim of a false and fraudulent mis- 
representation, which is a material fact to be established 
by proof. The court below was therefore right in reject- 
ing the first and third prayers of plaintiff which place 
the burden of proof in regard to consent on the de- 
fendants. If the plaintiff alleges that there was no 
consent, he must establish his affirmation by proof. 
The party who allows a surgical operation to be per- 
formed is presumed to have employed the surgeon for 
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that particular purpose. Gladwell v. Stegzall, 5 Bing. 
N.C. 733: It-was the duty of the professional men to 
exercise ordinary care and skill, and, this being.a duty 
imposed by,Jaw, it will be presumed that the opera-. 
tion was.carefully and skillfully performed, in the: 
absence.of proof to the contrary. ..As all. persons are 
presumed to. have duly performed.any duty imposed 
on. them,,negligence cannot.be presumed, but must be 
affirmatively proved. Best, Pres. 68; Railroad Co y. 
Chappell, 21 Fla. 176, 1:South. Rep. 10. | This principle 
is especially applicable in suits against physicians and 
surgeons for injuries sustained by reason of alleged 
unskillful. and careless treatment. The burden of 
proof is on the plaintiff to show a want of proper 
knowledgé and skill. Leighton v. Sargent, 31 N. H. 
119: Baird’v. Morford, 29 Iowa, 531. The court below 
eommitted no error in determining that it was incum- 
“bent on the plaintiff to prove affirmatively that the 
operation was performed without the consent of the 
patient, and also that her death was ¢aused by unskill- 
ful and careless treatment of the physicians. Nor did 
the court commit any error in granting the defendant’s 
second prayer, which enunciates the proposition that 
if death was caused by tubercular meningitis or other 
disease not produced by the operation the defendants 
are not liable. The defendant’s fourth prayer is also 
correct, and was properly granted. Init the jury are 
told that even ifthe disease resulting in death was 
eaused by the operation the defendants are not liable 
if they performed said operation with the patient’s 
eonsent, in a careful and skillful manner, and under 
the belief that said operation was proper to. be per- 
formed. 


Tse Supreme Court of Michigan has, in 
the case of People v. Armstrong, 41 N. W. 
Rep. 275, declared unconstitutional an ordi- 
nance of the city of Detroit prohibiting the 
distribution of any hand-bills or advertising 
cards upon any of the public streets or alleys 
of that city. Defendant was convicted un- 
der that ordinance for distributing cards in 
the streets of Detroit, inviting persons to 
visit, the Young Men’s Christian Association. 
The contention. by defendant was that the 
ordinance was invalid: Ist. Because the city 
council had not power under the city charter 
to adopt the same. 2d. That it was unrea- 
sortable, oppressive and in contravention of 
constitutional rights.. The court, in adopt- 
ing this conclusion, says: 

It is insisted: upon the part of the prosecution that 
the power contained in the charter is sufficient to 
warrant tne passage of the ordinance. There is an 
express power in the charter to provide for cleaning 
the highways, streets; avenues, lanes, alleys, public 
grounds, and squares, cross-walks, and side walks, in 
said city, of dirt, mud, filth and other substance; also 
to prevent the incumbering or obstructing the streets, 
lanes, alleys, etc., and to control, prescribe, and regu- 
late the manner in which the highways, streets, etc., 
shall be used and enjoyed, as well as to prohibit and 
prevent the flying of kites, and all practices, amuse- 
. ments, and doings therein having a tendency to frighten 


teams and horses, or dangerous to life or property, 
This is not an express grant of power to the city of 















Detroit to pass a by-law or ordinance to prohibit a 
person from cirenJating, distributing, or giving away 
circulars, hand bills, or advertising cards of any de- 
scription, in or upon any of the public streets and. 
alleys of said city, and to punish by fine and imprison- 
ment in the county jail or the Detroit house of correc- 
tion for violation, and there is no such power implied 
in these provisions of the charter. Even if it could be 
held that the charter authorized it, this part of the 
ordinance is not a reasonable exercise of the power 
granted. It is true that the miscellaneous throwing te 
the winds of hand bills, circulars, or advertising cards 
may be an act that would be very desirable to prohibit. 
Such a distribution of ecards or paper of any kind 
would not only litter up the street, and become a 
nuisance upon and along the streets, sidewalks, and 
crosswalks, but naturally would tend to frighten teams 
and horses hitched upon or being driven along the 
streets, and great danger might be apprehended to 
life and limb; yet the reasonableness or unreasonable- 
ness of an ordinance is not determined by the enormity 
of some offense it seeks to prevent and punish, but by 
its actual operation in all cases that may be brought 
thereunder. Itis conceded in the present case that 
these cards were given to those only who expressed, 
or appeared to express, a desire for the same, and 
that no cards were to be seen upon the ground or 
sidewalk at or near the place where the defendant was 
distributing them; and it is not pretended that the 
rights of any person were interfered with by defend- 
ant, or that any teams or horses were frightened. 
The was no indiscriminate scattering of the papers to 
the winds, and the cards of the size of and one-half 
inches by two inches contained nothing but what was 
legitimate and proper for publication and distribu- 
tion. The card itself was not only harmless, but the 
words printed thereon were an invitation to a moral 
and Christian assembly of people, gathered together 
for the public good. If this act can be classed as an 
offense punishable by fine and imprisonment, then 
selling or distributing newspapers upon the streets of 
the city would be punishable in the same way. To 
render ordinances reasonable, they should tend in 
some degree to the accomplishment of the object for 
which the corporation was created and its powers 
conferred. The unreasonableness of this ordinance is 
made apparent when we consider the penalty which 
may be imposed for its violation—a fine of $100, and 
costs of prosecution, and, in default of payment, im- 
prisonment in the county jail or Detroit house of cor- 
rection for a period of six months. If the conviction 
could be sustained, then any person upon any public 
street or alley, anywhere within the corporate limits 
of the city of Detroit, giving away advertising cards, 
however remote the street or alley from the business 
centers, could be convicted and punished in like man- 
ner. Laws which attempt to regulate and restrain our 
conduct in matters of mere indifference, without any 
good end in view, are regulations destructive of lib- 
erty. Under our constitution and system of govern- 
ment the object and aim is to leave the subject entire 
master of his own conduct, except in the points 
wherein the public good requires some direction or 
restraint. What direction or restraint is required for 
the public good in the mere act of giving away an 
advertising card or hand bill? This part of the ordi- 
nance is not aimed at the littering up of the streets, or 
to the frightening of horses, but the offense is made 
complete in itself by the mere act of distributing or 
giving away of these enumerated articles. In Frazee’s 
Case, 63 Mich. 396; 30 N. W. Rep. 72, it was held by 
this court that ‘a city ordinanée providing that “no 
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person or persons, associations or organizations, shall 
march, parade, ride, or drive in or upon or through the 
public streets ofthe city of Grand Rapids, with musi- 
eal instruments, banners, flags, torches, flambeaux, or 
while singing or shouting, without having first .ob- 
tained the consent of the mayor of said city,” is un- 
reasonable and invalid, because it suppresses what is, 
in general, perfectly lawful, and leaves the power of 
permitting or restraining, processions to an unregu- 
jated official discretion. In that case Chief Justice 
Campbell, speaking for the court, said: ‘Ne one in his 
senses could regard a penalty of $500 for such trivial 
offenses as most of those covered by this -by-law’ as 
within any bound of reason.’ Many decisions of the 
eourts of other States are te be found holding by-laws, 
much less stringent and arbitrary in their terms, un- 
reasonable and invalid.. 1 Dill. Mun. Corp.:§ 2538; 
Clinton v. Phillips, 58 Ill, 102; Kip v. Patterson, 26 N. 
J. Law, 298; Commissioners v. Gas Co., 12 Pa. St.318; 
Com. v. Robertson, 5 Oush. 438. This ordinanee not 
only does not come within the power granted by the 
eharter, but it is also unreasonable and unwarranted. 


In the case of Ruble y. State, 10'S, W. 
Rep. 262, the Supreme Court of Arkansas 
very exhaustively discuss the doctrine as 
to ‘‘former jeopardy’’ in criminal law. There 
appellant. was convicted of selling liquor 
without license and fined. He was also in- 
dicted for selling liquor to a minor without 
the consent of his parents or guardian. After 
eonviction under the first indictment, he 
pleaded such conviction to the second indict- 
ment. The inquiry in this case was whether 
the conviction under the second indictment 
was lawful. After quoting from the’ lan- 
guage of Chief Justice Shaw, in Common- 


wealth v. Rubey, 12 Pick. 496, and citing | 


humerous authorities which state the general 
rule, that the second indictment must consti- 
tute the same legal offense ‘or crime as the 
first, in order to make ‘available the defense 


of ‘‘former conviction,’’ the court says: 
Tested by the authorities cited and quoted from, 
was. appellant twice indicted for the same offense? 
The sale.of ardent or spirituous Jiquor within and of 
itself is no offense. Whether it. be a criminal or not 
depends on other facts. .Qne statute makes it an of- 
fense to sell it without license, and another makes it 
an offense so sell it toa, minor without. the consent of 
his parent or guardian. The objects of the two stat- 
utes are entirely different. The object of the first. is 
the enforcement of the law: which requires licenses,to 
de granted, and fees therefor to be paid, and of the 
other to,protect the morals. of minors, and prevent 
them from being led into intemperance.: The act or 
circumstance which makes the sale illegal,in one. case 
is entirely different from the facts,which make it.an 
offense in the, other. Under the. first statute he, was 
guilty if he had no license, although he sold to.a.minor 
withthe written consent of his .parent. or, guardian; 
and under the otker he was guilty. if he sold. to a 
minor, without the written. consent, of ,his parent or 
guardian, although ,he.had or had-not license. . The 
acts necessary to constitute the offenses‘are: so Wholly 











unconnected and distinct as not’ to ‘be compréhended, 


the one within the other. The essential and constitu- 
ent elements of the same are different. A party tay 
be guilty of one and innocent of the other, or guilty of 
both; and the acquittal of one is not’ an acquittal of 
the other. They are separate and distinct offenses. 
In holding that the two offenses charged ‘against ap- 
pellant are not the same we are not without precce- 
dents. In South Carolina two statutes were ih’ ‘foree 
at the same time. One imposed a penalty of £50 on 
persons retailing liquors without licence to person®’ of 
any description, and the other a penalty of $1,000 and 
imprisonment on those trading with a negro without a 
ticket. In State v. Sonnerkalb, 2 Nott & McC. 280, it 
was held that a person who sold liquor to a’ negre 
without license and a ticket was lawfully convicted 
under these statutes of two offenses, and’ subject ‘te 
the penalties imposed by both. In State v. Taylor, 2 
Bailey, 49, the same court held that the act of buying 
goods of a negro, knowing them to be stolen, subjected 
the purchaser to two punishments—one for trading 
with a negro without a ticket, and the other for re- 
ceiving stolen goods. And it was adjudged in State v. 
Inness, 53 Me. 536, that “to punish a person for keep- 
ing a drinking-house and tippling-shop, and also for 
being a common eeller of intoxicating liquors, although 
the same illegal acts contributed to make up each of- 
fense, is not a violation of the law which forbids a 
prisoner to be put in jeopardy twice for the samme of- 
fense.” In Com. v. Harrison. 11 Gray, 308, it was held 
that a conviction for an illegal sale of intoxicating li- 
quor is no bar to a subsequent charge of keeping open 
a shop for the transaction of business on the Lord’s 
day, although the business transacted was the sale of 
liquor for which the party had been. previously con- 
victed. And in State v. Faulkner,2 South. Rep. 539, 
it was held that the accused, who, being intrusted with 
cotton for a particular purpose by the owner, obtained 
money on it from a third person, by falsely represent- 
ing himself as the owner and selling it to him, was 
lawfully indicted for embezzling the cotton, 
and for obtaining third person’s money under false 
pretenses, and that the conviction of the latter offense 
was no bar to to a prosecution for the other. 
According to the rule laid down by some authorities, 
one of the tests to determine the identity of offenses 
is, if the evidence of the facts alleged in the seeond 
indictment is not within itself sufficient to convict un- 
der the first indictment, the offenses charged in the 
two indictments are not the same. Tested by this 
rule, are the offenses charged in the two indictments 
against appellant the same? In.Com. vy. Thurlow 24 
Pick. 374, it was held that it was necessary, in.an in- 
dictment for selling spirituous liquors . without a 
license, to allege that the defendant was not. duly 
licensed, and on the trial it was incumbent on the 
State to produce a prima facie evidence of that. fact. 
According to that case,the offenses charged against 
appellant were clearly not the same. But this,court 
has held that the State, in such. trials, is not required 
to prove that the accused had no license, because, if 
he has, it is particularly within his own knowledge, 
and within his power, to produce or. proye.it;, and, if 
he has not, it is not.conyenient for the State to prove 
that, he was not licensed, Hopper. v. State, 19 Ark. 
146; Williams.v. State, 35..Ark. 434. It is nevertheless 
true that the sale alone does not constitute an offense, 
andin atrial for selling without a license the State 
must,introduce prima facie evidence that.the accused 
had no license when he. made the gale, ar the, defend- 
Ant,tafl to. prove he bad. The failure,of the, accused 
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to prove he had, is evidence that he had none; for, if 
he had, itis presumed he would have proven it. So 
that proof a sale of spirituous liquor to a minor, with- 
out the written consent of his parent or guardian, with- 
out other material evidence, would not be sufficient to 
prove a sale without a license; and, according to the 
rule, the offenses charged against appellant are not the 
same. But reverse the order of the indictments, and 
suppose that the appellant has been convicted upon the 
first indictment of selling liquor to a minor without the 
written consent of his parent or guardian, and pleaded 
such conviction in bar of the second, would the evi- 
dence necessary to sustain the second indictment, in 
that case, have been sufficient to procure a legal con- 
viction on the first? Most unquestionably it would not. 
Then they are not the same offenses. The evidence of 
the one will not support the other, and “‘it is,” in the 
language of Chitty, “inconsistent with reason, as it is 
repugnant to the rules of law, to say that the offenses 
are so far the same that an acquittal (or conviction) of 
the one will be a bar to the prosecution for the other.” 


A NOVEL question, as to the liability of 
carriers of passengers, arose in the case of 
Dodge v. Boston, etc. Co., 19 N. E. Rep. 
373, decided by the Supreme Court of Mas- 
sachusetts. The question was as to the 
rights and duties of common carriers in ref- 
erence to egress from and ingress to the 
vehicle of transportation at intermediate 
points upon a journey. It appeared that de- 
fendant’s steamer landed at a wharf where 
there was a restaurant kept by a third per- 
son, and remained there long enough to give 
an opportuhity to passengers to get break- 
fast. Plaintiff was injured on the gang plank 
while attempting to go on shore, and the 
question was as to the liability of the com- 
pany and the degree of care that should be 
exercised by them. The decision is to the 
effect that a passenger is entitled to protec- 
tion during his egress from the boat under 
such circumstances, as above stated, and 
contains an enunciation of the rule as to the 
degree of care required. The court says: 

When one has made a contract for passage upon a 
vehicle of a common carrier, and has presented himself 
at the proper place to be transported, his right to care 
and protection begins, and ordinarily it continues un- 
til he has arrived at his destination, and reached the 
point where the carrier is accustomed to receive and 
discharge passengers. So long as he stands strictly in 
this relation of a passenger, the carrier is held to the 
highest degree of care for his safety. While he is upon 
the premises of the carrier, before he has reached the 
place designed for use by passengers waiting to be 
carried, or put himself in readiness for the perform- 
ance of the contract, the carrier owes him the duty of 
ordinary care, as he is a person rightfully there by 
invitation. It has sometimes been said that a passen- 
ger at the end of his journey retains the same relation 
to the carrier until] he has left the carrier’s premises. 
But there are other cases which indicate that the con- 
ract of carriage is performed when the passenger, at 








the end of his journey, has reached a safe and proper 
place, where persons seeking to become passengers 
are regularly received, and passengers are regularly 
discharged; and that the degree of care to which he is 
then entitled is less than during the continuance of 
his contract, as the liability of a carrier for goods is 
held less strictly after they have reached their destina- 
tion, and been put in a freight house, than while they 
are in transit. There is sometimes occasion to leave 
the boat, or car, or carriage, and return to it again be- 
fore the contract is fully performed; and it is neces- 
sary to determine what are the rights and duties of 
the parties at such atime, Whenever performance of 
the contract in a usual and proper way necessarily in- 
volves leaving a vehicle and returning to it, a passen- 
ger is entitled to protection as such, as well while so 
leaving and returning as at any other time. And this 
has been held in cases where, in accordance with ar- 
rangements of the railroad companies, passengers by 
railway left their train to obtain refreshments. Pen- 
iston v. Railroad Co., 34 La. Ann. 777; Railroad Co. v. 
Riley, 39 Ind. 568. So, where a railroad company 
undertakes to carry a pasenger a long distance upon 
its line, and sells him a ticket upon which he may stop 
at intermediate stations, in getting on and off the train 
at any station where he chooses to stop he has the 
rights of a passenger. Of course, during the interval 
between his departure from the station and his return 
to it to resume his journey he is not a passenger. To 
determine the rights of the parties in every case, the 
questioned to ve answered is, what shall they be 
deemed to have contemplated by their contract? The 
passenger may do, without losing his rights, while he 
is in those places to which the carrier’s care should 
extend, whatever is naturally and ordinarily incidental 
to his passage. If there are telegraph offices at sta- 
tions along a railroad, and the carrier furnishes in its 
cars blanks upon which to write telegraphic messages, 
and stops its trains at stations long enough to enable 
passengers conveniently to send such messages, a pur- 
chaser of a ticket over the railroad has a right to sup- 
pose that his contract permits him to leave his car at a 
station for the purpose of sending" telegraphic mes- 
sage; and he has the rights of a passenger while 
alighting from the train for that purpose, and while 
getting upon it to resume his journey.. So of one who 
leaves a train to obtain refreshment where it is rea- 
sonable and proper for him to-do so, ahd- is consistent 
with the safe ‘continuance of his journey in a usual 
way. Where one engages transportation for himself 
by a conveyance which stops from time to time along 
his route, it may well be implied, in the absence of 
anything to the contrary, that he has permission to 
alight for his own convenience at any regular stopping 
place for passengers, so long as he properly regards 
all the carrier’s rules and regulations, and provided 
that his doing so does not interfere with the carrier in 
the performance of his duties. See Packet Co. v. 
True, 88 Ill. 608; Clussman -y. Railroad Co.,73 N. Y. 
606; Hrebrick v. Carr, 29 Fed. Rep. 298; Dice v. 
Transportation Co., 8 Oreg. 60. In the first of these 
cases, the defendant was held liable for a defect in a 
platform of its station to a passenger who had left a 
train to send a telegraphic message; but the court did 
not decide whether the plaintiff had the rights of a 
passenger at the time of his injury, or merely those of 
a person there by Invitation. In the second, a pas- 
senger who had taken his place on board a steamship 
started to go on shore to buy some tobacco, and fell 
from an unsafe plank, and was drowned. He was held 
to have had the ies of a passenger, and his adminis- 


trator was permitted to recover. Upon the undis-: | 
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puted facts of the case at bar, we are of opinion that 
the plaintiff as a passenger, could properly go on shore 
to get his breakfast at Rockland, and that he had a 
passenger’s right to protection during his egress from 
the steamer. The defendant’s tenth request was for 
an instruction that, if the plaintiff was justified in 
leaving the steamer as he did, the ‘‘defendant did not 
owe him so high a degree of care after he had left the 
steamer and was out upon the slip as it owed him 
while he remained upon or within the steamer.” This 
request referred to the degree of care which the law 
requires of carriers of passengers, as distinguished 
from the ordinary care required of men in their com- 
mon relations to each other. Because a passenger’s 
life and safety are necessarily intrusted in a great de- 
gree to the care of the carrier who transports him, the 
law deems it reasonable that the carrier should be 
bound to exercise the utmost care and diligence in 
providing against those injuries which human care and 
foresight can guard against. This rule is held not 
only in our own State and in England, but all over the 
United States. It applys not only to carriers who use 
steam railroads, but to those who use horse railroads, 
stage coaches, steamboats, and sailing vessels. It ap- 
plies at all times when, and in all places where, the 
parties are in the relation to each other of passenger 
and carrier; and it includes attention to all matters 
which pertain to the business of carrying the passen- 
ger. See Readhead v. Railway Co., L. R. 2 Q. B. 412; 
Railroad Co. v. Aspell, 23 Pa. St. 147; Warren v. Rail- 
road Co., 8 Allen, 227; Simmons vy. Steamboat Co., 97 
Mass. 361; Gaynor v. Railway Co., 100 Mass. 208; Mc- 
Elroy v. Railroad Corp., 4 Cush. 400. With this inter- 
pretation of the rule, the application of itis easy. As 
applied to every detail the rule is the same. The 
degree of care to be used is the highest; that is, in 
reference to each particular it is the highest which 
can be exercised in that paricular, with a reasonable 
regard to the nature of the undertaking and the re- 
quirements of the business in all other particulars. 
Warren v. Railroad Co.,8 Allen, 227; Le Barron v. 
Ferry Co., 11 Allen, 315; Taylor v. Railway Co., 48 N. 
H. 804-316; Tuller v. Talbot, 23 Ill. 357. It may be 
assumed that the plaintiff would have ceased for the 
time to be a passenger if he had left the steamer and 
gone away for his breakfast. But he was injured before 
he had completed exit. Imasmuch as he had a 
passenger’s right of egress, this request for aninstruc- 
tion was rightly refused; for, while he was a passen- 
ger, the degree of care to be exercised towards him 
did not depend upon whether he was on the steamer, 
or on the plank; or the slip. 


In the case of Cook v. Walling, 19 N. E. 
Rep. 532, the Supreme Court of Indians held 
that where a woman, supposing that her hus- 
band, who had been absent and unheard of 
for more than seven years, was dead, remar- 
ried and joined with the second husbaud in 
a mortgage of his reality, and the first hus- 
band afterwards returns, the mortgage is 
void, under the statute declaring that a mar- 
ried woman has no power to incumber his 
real property, except by deed, in which her 
husband joins, and that she is not estopped 
from claiming the invalidity of the mortgage, 


inasmuch as the contract, is — vOuey for 
want of power to makeit... - sia 





THE PROCEDURE IN HABEAS COR- 
PUS CASES. 


Questions of ‘‘practice,’’ as they are ordi- 
narily termed, when they arise in proceedings 
upon habeas corpus, are likely to prove em- 
barrassing to court and counsel, inasmuch as 
they require a speedy determination, and the 
books contain few rules and precedents that 
may be relied upon asa guide. The greatest 
help and guide to be relied upon in such 
cases is to be derived from a clear conception 
of the exact nature of the proceeding and the 
scope and design of the writ.! ‘The reason 
of the law is the life of the writ.’’? It is not 
the design of the following pages to present 
a full or systematic discussion of the pro- 
cedure under the writ of habeas corpus, but 
to discuss a few questions of interest and 
importance that are somewhat involved in 
difficulty. 

In the first place, it should be noted that 
the writ of habeas corpus is a common law 
remedy, employed by the courts long before 
the enactment of statutes regulating its use, 
and that such statutes are not to be construed 
as diminishing the common law jurisdiction 
of the courts in the employment of the writ. 
They are to be regarded as increasing the 
facilities for procuring it, enlarging the class 
of officers having jurisdiction in respect of 
it, imposing penalties for refusing to grant 
or to obey it, and providing for a speedy 
return, a prompt trial and discharge of the 
person, if not held according to the law of the 
land.* 

.The writ of habeas corpus is defined as 
‘*that legal process which is employed for the 
summary vindication of the right of personal 
liberty when illegally restrained.’ ‘ It is emi- 
nently a writ of liberty, designed: not to secure 
the adjustment of questions of property 
rights, or title or claim to personal services, 
or questions of guardianship or the like, but 
to free the person in whose behalf it is in- 


voked from unlawful imprisonment or re- 


straint. A master is entitled to the personal 
services of his indentured apprentice, and 
: 1 The writ referred to in these’ pages is the writ of 
habeas corpus ad subjiciendum, which is the writ .re: 
lied upon as the security of our personal freedom. 
Hurd Hab. Cor. 143. 


/-2.Comm. v. Killacky, 3 Brewst. 564. 
.1 § People'v. Liscomb, 60 N. Y.'559; Kirby v. State, 62 


Ala. 51; Deckard v. State, 38 Md. 186. 
4Hurd Hab. Cor. 143. 
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may maintain ‘an action against one who en- 
tices him away; but he cannot have the writ 
for his apprentice, unless the apprentice is 
detained against his own will.° So‘a husband 
may maintain an action for the seduction of 
his wife, but a habeas corpus will not lie un- 
less the wife is detained against her own 
will.6 Nor will the courts determine ques- 
tions of guardianship over infant children in 
this proceeding ;7 and even where the claim 
of’ the guardian, whether he be the natural 
or appointed guardian, is undisputed, the 
law in the United States seems well settled, 
that, as the office of the writ of habeas corpus 
is not to recover possession of persons de- 
tained, but to free them from all illegal re- 
straints upon their liberty, the guardian will 
not, upon his mere technical claim, be allowed 
to’maintain the writ.® 

The proceeding by habeas corpus is not a 
suit, in the ordinary acceptation of the term. 
In contemplation of law an unlawful impris- 
onment or restraint constitutes a breach of 
the public peace,® which the State or com- 
monwealth, in its sovereign capacity as the 
guardian of the liberty of the citizen, is in- 
terested in redressing," and the proceeding 
under this writ is regarded as a special juris- 
dietion vested in courts and judges for the 
prompt relief of the citizen against such im- 


+R. v. Reynolds, 6 T. R. 497; R. v. Edwards, 7 1b, 
745; Ex parte Grocot,5 Dowl. & R. 610; R. v. Fen- 
wick, 3 Smith, 369; Lea v. White, 4 Sneed, 73; Com. 
vy. Robinson, 1 8. & R. 342; Com. v. Moore, 1 Ashm. 
123; In Re McDowle, 8 Johns. 328. 

6R. v. Clarkson, 1 Str. 445; Ex parte Newton, 2 
Smith, 617; R. v. Leggatt, 18 Ad. & El., Q. B. 781; Ez 
parte Sandilands, 12 Eng. L. & Eq. 463; s.c., 21 L. J. 
Rep. (N. S.).Q. B. 342. 

1 Ex parte Hopkins, 3 P. Wms, 151; In re Edwards, 
42 L. J., Q. B. 99; 8. c., nom. In re Andrews, L. R., 8 
Q. B. 153; Deringer v. Deringer, 10 Phila. 190; Mat- 
thews v. Hobbs, 51 Ala. 210; Ferguson v, Ferguson, 
6 Mo. 197; Matthews v. Wade, 6 W. Va. 464. 

® State v. Baird, 18 N. J. Eq. 194; State v. Smith, 6 
Green!l. 462; s.c., 20 Am. Dee. 824; In 're Waldron, 
18 Johns. 418; Jn re MeDowle, 8 Jb. 328; People v. 
Chegaray, 18 Wend. 637; People v. Porter, 1 Duer, 
709; People v. Kling, 6 Barb. 366; People v. Mercein, 
8 Paige, 47; In re Wollstonecraft, 4 Johns. Ch. 80: In 
re. Kottman, 2 Hill (S. C.), 363; Com. v. Addicks, 5 
Binney, 520; s. c.,2S..& R. 174; Com. v. Hammond, 
10 Pick. 274; Matthews v. Hobbs, 51 Ala. 210; Ex 
parte’Boaz, 31 -Fb..425;: State v. Paine, 4 Humph.'523; 
Fwre Doyle, 16 Mo.App. 159; Bustamento;v. Analla, 
1 Ni Mex. 256;-Heinemann’s App., 96 Pa. St. 112; Mer+ 
ritt v. Swimley, 82 Va. 433; Coffee v. Black, Ib. 567... 

* Ex parte O'Neill, 8: Md. 227; State v. Glenn,’ 54 
Md. 572; Gishwiler v. Dodez, 4 Ohio St: 613; sist v. 
Corrie, 42 Mich. 509 
@ People v. Bradley, 60 Ill. 390.’ 





proper interference with his personal liberty.” 
The writ issues and the proceedings are con- 
ducted in the name of the sov2reign or gov- 
ernment, which is regarded as the real 
plaintiff or prosecutor in the case.” The 
party promoting the proceedings is regarded 
as & mere informant, being legally known as 
the ‘‘relator.’’ It is, therefore, no objection 
to the granting of the writ that the applicant 
is a person not sui juris; ® nor is it necessary 
that there should exist any particular legal 
relation between the applicant and the party 
in whose behalf the remedy by habeas corpus 
is invoked; if any one person alleges that 
another is under illegal restraint by anybody, 
that person, whoever it may be, may apply 
for a habeas corpus, and thereupon the per- 
son under whose supposed control or in 
whose custody the person is alleged to’ be 
illegally and without his consent is brought 
before the court. It has, however, been 
held that, when the petition or application for 
the writ is presented by a third party, it 
should be made to appear either that the 
proceeding was duly authorized by the party 
confined or restrained, or that such party is 
so coerced as to have been unable to grant 
such authority.” 

Slight or merely technical objections are 
not allowed to prevail in favor of the issuing 
of the writ, and when it has once issued the 
respondent is unconditionally required to 
obey by producing the body of the person 
detained and certifying to the court in writ- 
ing over his signature the cause or reasons 
of the detention. This production of the 
body and statement of cause constitute the 
‘‘return’’ to the writ. The mandate of thé 


11 McFarland v. Johnson, 27 Tex. 105; Baker v, 
Gordon, 23 Ind. 209. 

12 Hurd Hab. Cor. 280; Cobbett v. Hudson; 10 Eng. 
L. & Eq. 318; Com. v. Briggs, 16 Pick. 203; Barry ¥: 
Mercein, 5 How. 108. 

13 Cobbett v. Hudson, supra; Comm. v. Briggs,'su- 
pra. é 

14 In. re Agar-Ellis, L, R., 24 Ch. D. 317, 326; s. c., 
32 W. R. 1, 3; State v. Philpot, Dudl. 46; State vy. 
Scott, 30 N. H. 274; Ex parte Des Rochers, 1 MeAft. 
683 Jn re Ferrens, 3 Ben. 442. 

5 Inve Hottentot Venus, 13 E. 195; Hx parte Child, 
15 C. B. 238; In re Parker, 5 M. & W. 32; s. c.,7 
Dowl. 208; Com. v. Killacky, 3 Brewst. 565; Cont. 
v. Curby, 76.610; s. c.,8 Phila. 372. “ 

16 The writ is addressed diregtly to the respondent 
and is served by being delivered to him; but where 
the writ was applied for and issued in open court, 
in the presence of the party Upon’ whom it was tobe 
séFrved-and reatl to him, this was’ héld to be-a -sdffi- 
cient service. People v. Brady, 60:11]: 390. The cause 
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writ is imperative and the respondent cannot 
ignore or avoid it by setting up allegations 
of defecis or informalities in the procéedings 
antecedent to the grant or issuing of the 
writ. Such defects, if at all material, can 
only be made the subject of objection after 
the respondent has made his return. To al- 
low the opposite course would defeat the 
very purposes of the writ.!’ 

A return not accompanied by the body will 
be scanned with the most jealous caution. 
In order to excuse such non-production it 
must appear either that the person to be pro- 
duced is in such a physical condition as_ to 
render it dangerous to his health to bring 
him up, or it must be shown that. he is not 
within the power, custody or control of the 
respondent, and that, therefore, compliance 
with the mandate of the writ is a matter of 
impossibility. The return when the body is 
not produced must not be at all ambiguous 
or evasive, but must substantially amount to 
a clear and explicit denial that the party al- 
leged to be detained ‘‘is at present, or was at 
the time of the service of the writ, or at any 
time since has been, in the custody, power 
or- possession of, or confined, or restrained of 
his liberty by the respondent.’’ * The pro- 
duction of the body, unless omitted for such 
clear reasons as above stated, is deemed so 
essential that without it the case has no sta- 
tus, and the courts will hear no evidence upon 
the validity of the imprisonment.” The mere 
statements in the return in such cases of non- 
production of the body are not at all con- 
of detention should be certified on the back of the 
writ or in a writing annexed to the same. 

4 Capus Wilson’s Case, 7 Ad. & El. (N. S.) 9&, 1,001; 
Glynn v, Hutchinson, 3 Dowl. P. C. 529; Armstrong 
y. Stone, 9 Gratt. 102; Rust v. Van Wacter, 9 W. Va. 
600; Hovey v. Morris, 7 Blackf. 559. 

4R. vy. Winton, 5 T. R. 89;; Warman’s Case, 2 W, 
Bl. 1,203; In re Stacy, 10 Johns. 328; Reg. v. Roberts, 
2F. & F. 272; R. v. Wright, 2 Str. 915; Reg. v. Clarke, 
7E. & B. 186; s.c., nom. In re Race, 26 L. J., Q. B. 
169;Comm. v. Chandler, 11 Mass. 83; Hx: parte Coup- 
land, 26 Tex. 386, 

Com. y. Chandler, supra. An exception was 
made in 2 case of this sort: Where the writ was di- 
rected to the matron of an institution for destitute 
ehildren, upon application of the parents.of two chil- 
dren, the court, becoming satisfied that the children 
were! ‘well cared for and that it would be injurious to 
them to restore them to the relators or even to allow 
the relators to know the place where homes ‘had been 
found for them, denied the application, without re- 
quiring the matron, who had plaeed them in‘a good 
home, to produce them or to- disclose‘ their -place -of 
residence,’ ‘Dumain v.' Gwynne, 10 Alles: gs ip 1: » 
ré Larson, 31 Hun, 539. 





clusive, but will be carefully investigated 
with a view to arriving at the exact trath.” 
If the respondent has not the party in his 
power at the time of the return, this, gener- 
ally speaking, is a sufficient excuse, although 
the mere fact that the party for whom the 
writ issues has been removed beyond the 
jurisdiction of the court is not sufficient to 
defeat the process of the court.“ There is 4 
conflict of opinion in regard to the operatitn 
of the writ to reach persons restrained be- 
yond the jurisdiction of the court issuing it ; 
but this much seems clearly established: that 
if the writ can be held at all to operate in 
such cases, it must be established that thé 
detention abroad is by the agency uf the re- 
spondent and that the party has been removed 
from the jurisdiction in which the writ issued 
for the purpose of defeating proceedings’ Th 
relation to his custody.” A failure to maké 
a proper return is in all cases punishable by 
summary process of commitment for con- 
tempt.” 

Pending the examination or hearing the 
party brought up on habeas corpus is, in legal 
contemplation, in the custody of the court or 
officer issuing the writ, and subject to its 
order. He may be bailed on the return, 
de die in diem, or committed to prison or té 
such other custody as his age and other cir- 
cumstances may require, under the control of 
the court or officer issuing the writ, and by 
its order brought up, from time to time, until 
the court or officer determines whether it is 
proper to discharge or remand him absd- 
lutely.™ 

At common law, in strictness, the truth of 
the return to a habeas corpus could ‘not be 
controverted, nor could the party plead or 
suggest ahy matter repugnant to it. This 
general rule was subject to various excep‘ 
tions and qualifications, not well defined or 


; 


U.S, vy. Green, 3 Mason, 482; Jn re Watson, @ 
Ad. & El. 731; 8. C,, 36 Eng. C. L. 254; 8. Cu nom, 
Reg. v. Batchelder, i Per. & Dav. 516; Ex parte Bry 
ant, 2 Tyler, 269. 

20. So. Davis, 5 Oranch C. C. 522; People v. Kear- 
ney, 21 How. Pr. 74. 

2 Church Hab. Cor., $ 108; In re Jackson, 15 Mich, 
417. 

2®R. v. Winton, ST. B:89; Bx parte Bosen, 2TH. 
Ken, 289; R. v. Ferrens, 1 Burr. 631; Reg. v. Gavin, 15 
Jur. 329n; Crowley’s Case, 2 Swanst. 73; State'v.' “ 
pot, Dudl. 46; U.S. v. Williamson, 5 Pa. L. J. 

365; 8. C.,3 Am. L. Reg. 729. 

4 In re "Kaine, 14 How. 138; Barth'v. Cithe, 12" 12 ‘Val 

401; Deringer v: Deringer; 10 Piifia.i90. 
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universally agreed upon, so that the condi- 
tion of the law upon this subject has been 
aptly designated as ‘‘hazy,’’*™ but now, by 
statute provisions obtaining in all or very 
nearly all the States, power is expressly con- 
ferred upon courts and judges upon the re- 
turn of the writ to hear allegations and evi- 
dence in contradiction of the return, so that 
the proceeding by habeas corpus may always 
afford relief against unjust imprisonment or 
detention.” 

Upon the return there may be either 
an issue of law or of fact. The former 
arises where the relator desires to deny the 
sufficiency in law of the facts set forth in the 
return as a cause of detention. The relator 
in such case, not denying the allegations in 
the return to be true in fact, pleads their in- 
sufficiency in law, which may be by demur- 
rer,” or by exception,” or in some mode des- 
ignated by statute or established by local 
practice. The relator may likewise raise an 
issue of fact, or, as it is sometimes styled, an 
issue of law and fact, by denying or travers- 
ing the material allegations in the return or 
by confessing and avoiding them, alleging 
new facts to avoid the effect of the averments 
in the return.” Beyond this stage the plead- 
ings or suggestions of the parties to a habeas 
corpus proceeding do not ordinarily extend, 
as such a thing as a formal joinder of issues 
is not required, as in ordinary suits. When 
all the material facts have been alleged by 
the ;parties, a motion, either in writing or 
oral, is made for the discharge of the person 
brought up by the writ, and the case, to bor- 
row a phrase from another department of, the 
law, may then be said to be ‘‘at issue’’ or,in 
shape for the introduction of evidence, or, if 
the question presented is one of law, for de- 
termiyation. Such formal matters, however, 
as motions to discharge and the like,,in prac- 
tice are very little attended to and defects or 
omissions ‘in this respect are not allowed to 
prejudicé the-rfghits of the party seeking re- 
léase. - 

-. Thertrial is before the court or. judge: be- 
fore whom the writ is made returnable, and 
hence is commonly called the hearing.” 

ames: objections may have ever been 


2% Hurd Hab. Cor. 283. 
% Tb. 


1 In re Booth, 3 Wis. 1, 12. 
% Nichols v. Cornelius, 7 Ind. 611. 
292; Church Hab. Cor., § 170. 


2 Hurd Hab. Cor. 











raised to thus leaving all the issues of facts 
involved in habeas corpus proceedings to be 
determined by the courts, they have been si- 
lenced by the long and well settled practice 
in both England and the United States. A 
trial by jury can no more be demanded by a 
prisoner or respondent in a habeas corpus 
proceeding as a matter of right than in a pre- 
liminary examination or a chancery proceed- 
ing.’ In a few instances, however, courts 
have asserted the right to order an issue of 
facts to be sent to a jury.” The circum- 
stances that the proceeding by habeas corpus 
is summary inits nature and the trial is to 
the court, without the intervention of a jury, 
have, in practice, led to a modification and 
relaxation in the application of the rules of 
evidence in such proceedings, although the 
general principles and rules of evidence still 
govern as in other cases. 

While it is clearly right that, having regard 
to the high nature and beneficial purposes of 
the writ, the courts should free themselves 
from the trammels of narrow rules and mere 
technicalities, the same reason cannot be 
brought forward to excuse the vagaries that 
are often indulged in in entering up judg- 
ments or decisions in these cases. The forms 
of judgments or entries to be used upon the 
determination of habeas corpus proceedings 
will be here briefly noted. The petition in 
these cases always prays for the granting of 
the writ of habeas corpus; it is a mere appli- 
cation for the writ. If it appears, at the time 


when the petition,.is;filed, that a habeas oe " 


pus ; will not properly lie, the petition should 
‘be ‘‘denied’’ or ‘‘refused.’’ . If; as is often 
done under’ the English practice, upon the 
petition a rule issues to show cause why the 
writ of habeas corpus should not be granted, 
did, upon cause being shown, the court con- 
cludes that the writ should not issue, then 
the rule should be ‘‘discharged’’ or the peti- 
tion ‘‘dismissed.’’ After the writ has issued, 
however, the. _petition has fulfilled its whole 
design ‘and can no longer be ‘‘granted’’ or 
‘‘denied.’’ If, after issuing the writ, the 
court concludes that, for want of jurisdiction 
or the like cause, the issuing was improvident 


%® Hurd Hab. Cor. 299. 

81 Church Hab. Cor., § 173. 

82 Respublica v. Jailer, 2 Yeates, 258; Graham y. 
Graham, 18. & R. 330; Ex parte Davis, 18 Vt. 401. 

33 Hurd Hab. Cor. 303; Church Hab. Cor., § 177; 
Shortz v. Quigley, 1 Binn. 222. 
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and that it should not proceed further under 
the writ, the same should be ‘‘quashed.”’ If 
the body is not produced and the court be- 
comes satisfied that it is not in the respond- 
ent’s power to do so, as where he never had 
the custody or possession, the writ may be 
‘‘dismissed’’ er ‘“‘discharged.’’ After the 
party alleged to be detained has been regu- 
larly produced, being then in the custody of 
the court, he can only be ‘‘remanded,’’ or, 
if an infant child, ‘‘restored’’ to the same 
custody or ‘‘committed,’’ or, if an infant 
child, ‘‘placed’’ under another custody, or 
he may be ‘‘discharged’’ or ‘‘released’’ from 
further custody. These matters are not ex- 
tremely important, but where there is a right 
way it had better be followed. 

Obedience to the final order in a habeas 
corpus proceeding may be enforced by sum- 
mary process of attachment for contempt,* 
and a party brought before a court under the 
writ and discharged will be protected in re- 
turning to his place of abode.™ As to the 
effect to be given to the final adjudication in 
a habeas corpus proceeding, there is consid- 
erable conflict of ruling. In the New York 
case of Mercein v. People® it was, held that 
the principle of -res adjudicata is applicable 
to a proceeding upon habeas corpus and that 
the party suing out the writ ought not to 
be permitted to proceed, ad infinitum, before 
the same court or. officer, or before another 
court or officer having concurrent juiisdic- 
tion, to review the former decision, while the 
facts remain the same. This ruling has been 
followed in a ‘number of cases,” but it. has 
been said that the rule is stated in the above 
quoted case .as broadly as courts, could well 
go where liberty is concerned, and any exten: 
sion of the rule would work injustice.* ' On 
the other han@, it has been held that a per- 
son in confinement has a right to call upon 
every court or judge haying jurisdiction of 
the matter to inquire into the cause of his 


34 Com. v. Reed, 59 Pa. St. 425; Com. v. Hamil- 
ton, 6 Mass. 273; Comm. v. Nutt, 1 P. A. Browne, 143; 
Com. v. Maxwell, 6 Law Rep. 214. 

3% Ex parte Hopkins, 3 P. Wms. 151; R. v. Clarkson; 
1 Str. 444; Jn re Lloyd, 3 M. & G.547; In re Me- 
Dowle, 8 Johns. 328; State v. Baird, 19 N. J. Eq. 481, 
483. - f 

36 25 Wend. 64;,.35 Am. Dec. 658, 668. 

37 In re Da Costa, 1 Parker, 129, - 136; People. y. 
Fancher, 1 Hun, 27; In re Price, 12 Ib. 500, 511; Peo- 
ple v. Brady, 56 N. Y. 182; Ex parte Scott, 1 Dak. 140. 
88 People v. Fancher, supra. 











being restrained of his liberty.” The case of 
Mercein v. People was the case of an infant 
child to whose custody conflicting claims 
were set up, and there is authority for the 
doctrine that the decision in such cases con- 
cludes the claims of the parties inter sese, but 
that the principle must not be extended so 
far as to conclude the person held in cus- 
tody, whether private or under a criminal 
charge ;” but there are also cases which deny 
the application of the doctrine even in this 
limited form.” Lewis HocuHEIm™er. 


89 Fx parte Kaine,3 Blatchf. C. C. 1; In re Rey- 
nolds, 6 Park. 276, 321. 

4# People v. Bechdel, 34 N. W. Rep. 334; Brooks v. 
Logan, 112 Ind.183. Cf. Jn re Bort, 25 Kan. 308; Avery 
v. Avery, 33 Ib. 1; People v. Allen, 40 Hun, 611. 

41 In re Doyle, 16 Mo. App. 159; In re Nofsinger, 
25 Ib. 116; Deringer y. Deringer, 10 Phila. 190. 








DEVISE — CONSTRUCTION — RULE IN SHEL- 
LEY’S CASE. 





WILKERSON V. CLARK. 





Supreme Court of Georgia, July 11, 1888. 


Where an estate is devised to A to her benefit during 
her natural life, her husband'to’ have no control, ‘but 
that it be and-reinain the property of the heirs of her 
body after her. death:. Held, that the words ‘heirs: of 
her body”’ are words of limitation, and by the opera- 
tion of the rule in Shelley’s Case, A takes under. the 


devise an estate in fee. 7 


BLECKLEY, C. J., delivered the opinion of the 
court: 
- This devise, made in 1841,’ was by a father’ t6 
his married daughter. He gave to her an equal 
share with each of his other ‘children in the gen- 
eral residue of his estate, and added, ‘to her ben- 
efit during her natural life, but my will is that 
[her husband] have uo control of her distributive 
share, but that it be and remain the property . of 
the heirs of her body after her death.”’ ‘That, by 
this provision of the will, an estate of ‘freéhold 
was conveyed to the daughter, with the ultimate 
estate of inheritance to the heirs of her body, 
there is no dispute. Thus far both sides are 
agreed, and, reduced to its final analysis, the sole 
question between them is whether the rule in 
Shelley’s Case applies; the effect of its application 
being'to raise an estate which would in England 
be an estate tail, but which in Georgia, By virtue 
of the statute (Cobb, Dig. 169), is an, estate in 
fee-simple. There could hardly be a more apt 
instance for the application ‘of the Tule. The very 
things are done which the rule contemplates, 
namely, an estate of freehold is given | toa person, 
and by. the same instrument the alee estate 
of inheritance is given ‘to the heirs of fhe ” pody 0 
that * same” person. “The” appropriate , technica 

words of entail are employed, and what the ‘rale 
in Shelley’s Case undertakes to do is to determine 
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the elassification and effect of the sanie. . Accord- 
dipg)to the rule,-they are to be treated as, words ‘of 
limitation, and not words of purchase. ‘The,con- 
tention here is that though, eo nomine, the ulti- 
‘hate estate is given to the heirs of the body, it is 
itot given to them! as heits—in the character of 
‘Heirs—but as children ; and these words, foHowing 
words;importing an estate for lifeinthe daughter, 
are consequently words of purchase, not words of 
limitation. This is the very question which the 
Tule solves and settles, unless there are explana- 
tory words or clauses in the instrument which 
show affirmatively that the testator, though’ he 
expressed himself in legal language, did not ‘use 
that language in a legal sense. Certainly, had 
he wanted to entail his property to the extent of 
this one share, he went about it in a right way, 
and did'what would have accomplished his pur- 
pose, save for the hinderance of our prohibitory 
Jaw ‘as to such estates. He made a disposition 
which, prima facie at least, has all the constituents 
of an estate tail that he could supply, and which 
would be an estate tail if the law would do its 
part and vitalize it as such. This the law would 
not do, and for this reason alone no estate tail 
was created. It takes two to create an estate, even 
by the ex parte instrumentality of a last will and 
testament; it' takes the testator and the law. 
Here the testator completed the workmanship of 
an estate tail on his part, but, the law declining to 
co-operate, that particular kind of estate was not 
generated. It is said that though he adapted his 
work sc exactly to the creation of an estate tail, 
he really had no such estate in contemplation, but 
meant that his words should be taken as words of 
purchase, words importing children of the first 
generation alone, and not also their children after 
them in indefinite succession to the end of time, 
or failure of blood. If he meant children in their 
literal and restricted sense, he could have said so 
with a single word, and one which was appropri- 
ate to his supposed purpose, both legally and col- 
loquially. Still, it is not impossible that he may 
have used a phrase of four words, “heirs of her 
body,” as the precise equivaient of the one word, 
children,” for, strange as it would seem, it is 
often done both in wills and deeds. That such 
was his purpose is said to be inferable, first, from 
the express exclusion of his daughter’s husband, 
which, it is suggested, would have been needless 
had he intended an estate tail, as the bare entail- 
ment would have been an exclusion of the hus- 
band from participating in the inheritance, sup- 
posing the entailment to be effective. But observe 
that what is said of the husband is that he “have 
no control of her distributive share,”’ showing a 
design to create in the wife (testator’s daughter) 
a separate estate, one free from the marital rights 
of her husband; and this object accounts fully for 
the presence of the clause respecting him. As 
our. law stood at the date of this will, his marital 
rights, but for this or some such clause of exclu- 
sion, would or might have attached upon whatso- 
ever estate his wife acquired. The will sought to 








exelude-him; not only from. the cinheritance; but 
from control pending the coverture ;. both of-which 
objects are quite as compatible with an estate tail 
as with any other. Indeed, one of them, the 
former, is essential to du estate tail, being invélved 
in the very natute of ‘the-estate, and ‘therefore 
needing no express’ mention in the instrument 
seeking to create it. . But the latter did need ex- 
press mention, as, without it, whether the estate 
in the wife was one for life, in fee, or in tail, the 
marital rights would or might have attached. It 
follows that 'these words respecting the husband 
are not rendered superfiuous by adhering fo the 
general signification, rather than adopting a 
special and restricted signification for the terms 
‘*heirs of her body,’’ as used in this will. 

Another circumstance relied on is that other 
daughters of the testator shared equally with this 
one in the testator’s estate by the provisions of the 
will, and that their shares were given. ‘absolutely, 
without remainder, and without exclusion of, or 
restrictions upon, their husbands. The. argument 
is that, as the testator did not provide for keeping 
in the blood the shares of these other daughters, 
he had no such design respecting the share of 
this one. He certainly had no general testa- 
mentary scheme embracing the entailment of ‘his 
property, nor did he have any embracing the ex- 
clusion of husbands or of heirs general; yet in 
this one instance he certainly excluded the hus- 
band and heirs general of this daughter. Having 
deviated so far from the disposition made in ‘be- 
half of other daughters, and haviug done so by 
using words appropriate to the generation of an 
estate tail, why should it be concluded that he did 
not intend such an estate for this daughter and 
her posterity from the fact that he provided 
otherwise for the other daughters? We think 
there is to much of guess-work in this reasoning 
to make it the basis of a legal judgment. Too 
doubtful and uncertain is the theory of counsel, 
however stated, that the only purpose the testator 
had in discriminating among the daughters was 
to hold off the husband of this particular daughter, 
and prevent the property from ‘ever -vesting in 
him. We do not know whether that was ‘his only 
purpose or not, since there is nothing in the will, 
apart from what he has said in the devise we are 
construing, to inform us. But grant that such 
was his only purpose ag an eud, it would still leave 
the question whether his purpose, as means to 
accomplish it, was not to do what be has done; 
that is to attempt to create an estate tail. That he 
could have excluded the husband without giving 
the devise the color and characteristics of an 
estate tail is certain. Then, how can we conclude, 
except by mere guess, that he hit upon an appar- 
ent entailment by mistake, rather than by design? 
The truth is that any possible doubt about the 
matter grows out of the failure of the estate fail 
to take effect as such. If the law ‘would let the 
devise have effect as it is written, the title under 
it to a fee-tail would be impregnable. It would 
be upheld in any court in any country where. the 
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tered. Lastly, it is urged that the testator, hav- 
‘ing given by the will two small pecuniary legacies, 
one to the ‘‘lawful heirs”’ of a brother, the other to 


-2 sister, ‘if living, or her lawful heirs if she be not 


alive,’ he certainly used ‘theirs’? as synonymous 
with children in these bequests; whence it follows 
that be also used “‘heirs of the body,” in a like 
sense. If he meant children by the terms ‘“‘law- 
ful heirs,” as he possibly did, though that is mot 
more, but rather less, certain than our main ques- 
tion, why he should have changed his vocabulary 
to “theirs of the body’’ if his meaning was un- 
changed, is not easily accounted for. If, in his 
‘mind, three sets of immediate children, and they 
only, were in contemplation, why did he call two 
of them “lawful heirs,” and one of them ‘‘heirs 
of the body?” True enough, he might have done 
this; but did he do it? Do or can we know it 
well enough to escape from a rule of law so well 
settled as the rule in Shelley’s Case, and so di- 
rectly in point? 

We have gone over all the provisions of the will 
‘which were relied upon in the argument to supply 
qualifying or explanatory words for a reduced 
interpretation of the words of entail, and in none 
of them separately, nor in all together, can we 
discover the slightest reason for adopting the 
construction contended for. We have felt bound, 
in good faith, to try this will by the law as it ex- 
isted prior to the adoption of the Code, for that is 
the law applicable to it, and the new provisions 
of the Code should have no influence on ‘the de- 
cision. The Code, by sections 2248-2250, abro- 
gates the rule in Shelley’s Case, wipes it out 
utterly ; but this is only as to conveyances executed 
since the Code went into effect; that is, since the 
year 1862. Prior to 1863, the terms “heirs of the 
body,’’ when used in conveyances, unless modi- 
fied or controlled by qualifying or explanatory 
words, were words of limitation, not words of 
purchase. The Code, § 2250, leaves them still 
words of limitation, where no less estate than the 
fee is expressed, and where they are used, not by 
way of limitation over, but of direct and immedi- 
ate limitation of the estate granted. When they 
take effect.as words of limitation, they do so as 
they did prior to the adoption of the Code, under 
the act of 1821, and pass, not a fee-tail, but a fee- 
simple. ‘The limitation power of the terms “heirs 
of the body”’ is neither more nor less than that of 
‘sheirs,’’ but just the same. Legally, they mean 
heirs general, both under the Code and the act of 
1821. The difference is that under the Code they 
are taken as words of limitation only in the one 
instance; that is, where they apply directly to the 
estate granted. It may be suggested, I think, as 
universally true, that, whenever these words can 
be treated under the Code as words of limitation, 
they are superfluous; and the same may be said 
of the word “‘heirs.’” Any word or words which 
import a fee-simple can have no effect upon the 
conveyance as to the quantity of the estate, but 
the conveyance will pass. the fee without as ef- 





‘fectually as with them; for; #ave' when a ‘less 
‘estate is expressed, the fee always passes, and,’ if 


a less is expressed, it cannot be enlarged by cén- 
struction. Code, § 2248. We deem it unnecéss 

to fortify our conclusion by analyzing the author- 
ities cited by counsel, though we. have. not, failed 
to examine them before deciding the question. 
The cases are as follows: Cited for plaintiffs in 
error: Else: v. Osborn, 1:P. Wms. 387; Jones. v. 
Jones, 7 Ga. 76; Benton v. Patterson, 8 Ga. 146; 


‘Kemp ‘v. Daniel, Jd. 887; Tucker v. Adams; *14 


Ga.'548; Robert v. West, 15 Ga. 123; Dudley*‘v. 


‘Porter, 16 Ga. 617; Gray v. Gray, 20 Ga. 826, 832; 


Carroll v. Carroll, 25 Ga. 260; Sharman y. Jack- 
son, 30 Ga. 226; Forman. y. Troup, Jd. 496; Bur- 
ton v. Black, Jd. 638; Lillibridge yv. Ross, 31 .Ga. 
733; Clarke v. Harker, 48 Ga. 596; Wayne -v. 
Iuawrenee, 58 Ga. 19; Munroe v. Basinger, Jd. 
118; Sanford v. Sanford, Zd. 260; Butler v. Ral- 
ston, 69 Ga. 485; Johnson y. Sirmans, 74. ‘617; 
Ford v. Cook, 73 Ga. 215; ‘Gaboury v. M¢Govern, 
74 Ga. 142. Cited for defendant in error: Choice 
vy. Marshall, 1 Ga. 102; Wiley v. Smith, 3 Ga. 556; 
Jones v. Jones, 7.Ga.76; Holcome v. Tuffts,Jd. 
538; Miller’s Lessee v. Hurt, 12 Ga. 357; Tueker 


vv. Adams, 14 Ga. 548; Dudley ‘v. Porter, 16 Ga. 


613; Gray v. Gray, 20 Ga. 824; Jones v. Jones, 'Id. 
699; Childers v. Childers, 21 Ga. 378; Pournel? v. 
Harris, 29 Ga. 736; Sharman v. Jackson, 30 Ga. 
224; Burton v. Black, Jd. 638; Clarke v. Harker, 
48 Ga. 596; Wayne v. Lawrence, 58 Ga. 15; But- 
ler v. Ralston, 69 Ga. 485; Nussbaum v. Evans, 71 
Ga. 753; Gaboury v. McGovern, 74 Ga. 133. 
Judgment affirmed. 


Note.—The rule in Shelley’s Case, as laid down by 
Lord Coke, is: “Where the ancestor, by any gift or 
conveyance, taketh an estate of freehold, and in the 
same instrument an estate is limited, mediately or im- 
mediately, to his heirs in fee or in fee-tail, the heirs 
are words of limitation of an estate, and not of pur- 
chase.” 1 

Another way of stating the same rule is: ‘‘Wherea 
person takes an estate of freehold legal or equitable, 
under a deed, or will, or other writing, and in’ the 
same instrument there is a limitation by way of re- 
mainder, either with or without the interposition of 
another estate, of any interest of the ‘same legal or 
equitable quality to his heirs, or heirs of his body, asa 
class of persons to take in succession from generation 
to generation, the limitation to the heirs entitles, the 
ancestors to the whole estate.’’? 

Thus where an estate is devised to A for life, and 
after his death to his heirs forever, the word. “heirs’’ 
is one of limitation and not of purchase,.and A takes 
an estate in fee, and where an estate is given to A for 
life, and remainder to the heirs of his body, the ‘first 
taker gets an estate in fee-tail.4 


11 Coke Rep. 104. 

2 Hargrave’s:Law Tracts, 501 ;4 Kent’s Com. 215. 

8 King v. Utley, 85 N. 0.59; Stacy v. Rice, 27 Pa: 8t. 15; 
Fewell vi Fewell, 6 Rich. Eq. (8. 0.) 1388; Biggs v. MéOar- 
thy, 86 Ind. 363; Washburne on Rual Property, 596; Pres- 
tom on Estates, 271; Gonzales v. Barton, 46° Ind. 296; 
Hockstedler v. Hockstedler, 7 West. Rep.75; Little’s :Ap- 


‘peal, 11. Atl. Rep. 520; Chipps v. Hall; 23 W. Val 604; ‘King 


v.Beck, 12 Ohio, 390; 2 Fearne on Remainders eer Parish 
v. Parish, 37 Ala. 591. 
4 Cooper v. Coursey, 2 Coldw. (Lemn:) 416; Clarke v. 
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The principle difference in effect between acquisition 
of an estate by purchase, and descent, consists in two 
points: 1. By purchase the estate acquires a new in- 
heritable quality, and is descendible to the owners 
blood in general, and not the blood only of some par- 
ticular ancestor: and 2. An estate taken by purchase 


will not make the heir answerable for the acts of the 


ancestor, as an estate by descent will.5 

Application of the Rule.—The rule in Shelley’s Case, 
only applies where a remainder is given to the “‘heirs”’ 
or ‘theirs of the body” of the first taker. It does not 
apply to a case where an estate for life is granted with 
remainder to the issue of the first taker, or children 
of the tenant for life,7 even where the words “descend 
to children” are used.8 The word “children” in its 
primary sense is always a word of purchase, and “is- 
sue” also is a word of purchase. But “heir” and 
“heirs” are words of limitation, and not of purchase.9 
However, the rule in Shelley’s Case, is considered as a 
rule of construction, and not of property,!° and 
whether the remainder is given to the heirs, issue or 
children of the first taker, these words are either 
words of limitation or purchase, as will best effectuate 
the devisor’s intention.! If clearly shown that the 
word “heirs’? was used as meaning children, the 
courts will give|it that meaning.!2 Thus, where a 
testator gave the interest of a fund to his son for life, 
and, at the decease of the latter the principal sum to 
his lawful heirs, share and share alike, the term “law- 
ful heirs’? was construed to mean children and not 
next of kin.!3 And where an estate is given to A for 
life but not to sell or dispose thereof, and the re- 
mainder to his heirs, the word “heirs” is construed as 
a word of purchase.!4 Also where there is an express 
declaration in a devise that the first taker shall have 
only a life estate and the fee-simple vest in his heirs, 
the rule in Shelley’s Case does notapply.4 And where 
a will gives only the “‘use” of land to a devisee for 
life, with remainder to his heirs, the word ‘‘use’’ 
makes it clear that the devisor only intended to give a 
life estate to the first taker.16 The rule applies as well 
to the construction of a deed as a devise,!7 and to a 
devise of personal property, as well as real.18 Thus 
the use of slaves granted to A for life, and after his 


Smith, 49 Md. 106; Williams v. Williams, 10 Heisk. (Tenn.) 
566 


5 Vownicle v. Patterson, 5 Cent. Rep. 179. 

6 Cushney v. Henry, 4 Paige Ch. 351. 

7 Chambers v. Payne,6 Jones Eq. (N.C.) 276; Reeder 
v. Spearman, 6 Rich. Eq. (8S. C.) 138; Gernet v. Lynn, 31 
Pa, 8t. 94; Stump v. Jordan, 54 Md. 619; Bannister v. Bull, 
16 8S. C. 220; Donnelly v. Turner, 60 Md. 81; Jones v. 
Cable, 6 Cent. Rep. 255. 

8 Tate v. Townsend, 61 Miss. 316. 

9 Schoonmaker v. Sheely, 3 Denio, 488. 

10 Chilton v. Henderson, 9 Gill, 432; Carter v. Reddish, 
82 Ohio St. 150; Daniel v. Whartenby, 17 Wall. 639 

11 Cooper v. Collis, 4 T. R. 294; Shriver’s Lessee v. 
Lynn, 2 How. 56; Foxwell v. Craddock,1 P. & H. (Va.) 
250; Doyle’s Lessee v. James, 8 Wheat. 495; Perrin v. 
Blake, 4 Burr. 2579; Bagshew v. Spencer, 2 Atk. 583; 
Chilton v. Henderson, 9 Gill, 432; Wynch’s Trust, 28 Eng. 
Law & Eq. 375. 

122Shimer v. Mason, 99 Ind. 102; Ridgeway v. Lam- 
phear, 99 Ind. 251; Brumfield v. Drook, 101 Ind. 190; 


-Creswell’s Appeal, 41 Pa. St. 288. 


13 Eldridge v. Eldridge (N. J.), 3 Cent. Rep. 344. 


. 44 Roberts v. Ogbourne, 37 Ala. 174. 


15 Belsley v. Engel, 107 Ill. 182; Moore v. Brookes, 12 
Gratt. 135. 

16 Jenkins v. Jenkins, 9 N.C. 254; Mills v. Thorne, 95 
N. C. 862. 

17 Hull v. Beals, 23 Ind. 25. 
18 Parish v. Parish, 1 Ala. (8. C.) 579 








death to his heirs, gives full property in their use to 
A. 

The rule also applies to equitable estates and a Ce- 
vise of lands to A, his heirs and assigns forever, in 
trust to the separate use of B during her life, and to 
the use of her heirs at law vests an equitable fee in 
B.2 

Where an estate is given to a married woman for 
her sole and separate use in trust with remainder to 
her heirs, the husband being deceased, the devisee 
takes a fee-simple and has a right to require a convey- 
ance from the trustee of the legal estate.2! The rule 
applies when an estate is given to two or more jointly 
for life, remainder to their heirs,” and after the grant- 
ing of an intermediate estate; for instance, where a 
devise is made to the testator’s widow for life, and 
after her death to a son for life, and after his death to 
his heirs forever, upon the death of the widow the son 
takes the estate in fee-simple.% 

Exceptions to Rule.—If the particular freehold 
estate, and the estate in remainder are not of the same 
quality, the rule in Shelley’s Case will not operate, as 
in a devise of an equitable estate for life to the ances- 
tor, and a legal estate in remainder to his heirs. 
Thus, where an estate is devised to Band C, trustees, 
to secure such estate to the separate use of A for life, 
and after her death to descend to her heirs, A takes an 
equitable life estate only, and when the annual rent 
of a farm is given to an ancestor for life, and after his 
death the farm is to descend to his heirs, the rule does 
not apply.% 

It is essential to the operation of the rule that the 
remainder should be created by the same instrument 
which creates the particular estate. When created by 
different instruments the particular estate will not 
be enlarged into a fee, though all the other 
requisites forthe application of the rule are 
present.2 A well established exception to the appli- 
cation of the rule is in the case of a devise of an ex- 
ecutory tiust.28 When such an estate is devised, which 
is to be carried into effect by a conveyance from 
trustees of a legal estate, a court of chancery will 
direct such conveyance as will effectually carry out the 
testator’s intention, notwithstanding the existence of 
the rule.22 Where there are words of limitation in a 
devise inconsistent with the devolution of the estate by 
inheritance from the first taker, the rule will not be 
applied; % nor where there are superadded words of 
limitation ;41 thus, where an estate is given to A for life 
with remainder to his heirs and their heirs forever, A’s 
estate is not enlarged into a fee by the operation of the 
rule, since the addition of the words ‘‘their heirs for- 
ever” forms a new stock of inheritance in the heirs of 


19 Williams v. Houstor,4 Jones Eq. (N.C.) 277; Kiser 
v. Kiser, 2 Jones Eq. (N.C.) 28. 

20 Armstrong v. Zune, 12 Ohio, 387. 

21 Nice’s Appeal, 50 Pa. St. 143. 

22 Cresswell’s Appeal, 41 Pa. St. 288; Fuller vy. Chamier, 
2 Eq. & Law Rep. 682. [ 

23 Chipps v. Hall, 23 W. Va. 504. f ° 

24 Ward v. Armory, 1 Uurtis C. C. 419. 

2 Wynch’s Trust, 28 Eng. Law & Eq. 375. 

26 Thurston v. Thurston, 6 R. I. 296. 

27 Coale v. Arnold, 31 Eng. Law & Eq. 133. 

28 Siceloff v. Redman, 26 Ind. 257. 

29 Wood v, Burnham, 6 Paige Ch. 513; Leonard vy. Sus- 
sex, 2 Vern. 526; Papillon v. Voice, 2 P. Wms. 471. 

8% Montgomery v. Montgomery, 3 Jones & L. 61; Cooper 
vy. Callis, 4Term Rep. 294; Greenwood v. Rothwell, 6 
Scott’s New Rep. 670; Robins v. Quinlivan, 79 Pa. St. 333; 
Fulton v. Harmon, 44 Md. 251. 
$1 Robins v. Quinlivan, 79 Pa. St. 333. 
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A inconsistent with the descent of the estate from A.%? 
Abolition of Rule by Statutes.—Where the rule in 
Shelley’s case has been abolished by statute, the ques- 
tion whether a remainder to the heirs of a person who 
takes a preceding estate of freehold is vested or con- 
tingent must be determined on general principles, ® 
and all devises made before the enactment of such 
statutes will be construed in accordance with the 
rule.*4 DAVID PLESSNER. 


82 McIntyre v. McIntyre, 16 8. C. 270; Schoomaker v. 
Sheeley, 3 Denio, 488; Brant v. Gelston, 2 Johns. Cas. 
384; Williams v. Beasly, 1 Wins. (N. C.) 102; Moore v. 
Settel, 40 Barb. 488; Dennett v Dennett, 43 N. H. 499; 
Findlay v. Riddle, 3 Binn. 139; Rogers v. Rogers, 3 Wend. 
503; Wood v. Burnham, 6 Paige Ch. 513. 

33 Williamson v. Williamson, 18 B. Mon. 329. 

3 Williamson v. Williamson, 11 Lea (Tenn.), 652; Quick 
v. Quick, 21 N. J. Eq. 13, 
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A TREATISE ON THE LAW OF TRIALS, IN ACTIONS 
Civil and Criminal. By Seymour D. Thompson, 
LL.D., in Two Volumes. Chicago: T. H. Flood 
& Co. 1889. 


The author of this work needs no introduction to 
the profession. He is known, not only as an able 
judge of the St. Louis court. of appeals, and the -ac- 
complished editor of the American Law Review, but 
also as an author of many works of permanent and 
lasting value. There exists, perhaps, to-day, no more 
indefatigable worker in the domain of legal literature, 
and his writings, notably, those on Negligence, Home- 
steads and Exemptions, Liability of Stockholders, 
Liability of Officers, Thompson & Merriam on 
Juries, etc., are everywhere regarded as 
of standard value. There are authors and again 
there are authors. The average so-called author of 
to-day is not one in fact. He originates nothing. He 
has no opinions, at least to judge him by the biblical 
standard—his works. He does not eventhink. He is 
simply acompiler of prepared material. .His labor 
consists chiefly in a skillful use of the United States 
Digest, and his production is but a digest or compila- 
tion of cases. We know, of course, that what. the 
profession want, as a general rule, is the opinions of 
the courts, and not those of an author, but within 
reasonable limits it may be permitted to the latter to 
wander from the beaten paths of adjudicated cases, 
and if not to cull the fresh and untouched flowers of 
abstract jurisprudence, at least to cut down the under- 
brush and lop off the withered branches which stand 
in the way of progress, if we may be allowed a figure 
of speech. The number of Jaw book compilers to-day, 
who are also authors, is unfortunately small, but 
Judge Thompson may certainly be counted among 
the number. Every book written by him evinces 
thought, as well as great industry, mind, in addition 
to or rather as the director of pen and ink. 

The work which we have before us is, as disclosed 
by the preface, “an attempt to sketch the leading out- 
lines of a trial before a jury or beforea judge sitting 
as a jury, from the impaneling of the jury to the sign- 
ing and filing of the bill of exceptions,” a plan cer- 
tainly comprehensive, and in the completion of which 
it is not surprising that it fills two large volumes, each 
over 1,100 pages, has 2,439 sections, and required the 
examination of almost sixteen thousand cases. Nearly 





every title in the law can be touched upon in a work 
on trials. As the learned author says, “the gathered 
learning and experience of a professional life-time 
may be called into requisition in a single forensic 
struggle.””’ The subject of this book is not new to the 
author. He has had it in preparation for years, and it 
is the outgrowth of smaller works prepared by him on 
“Charging the Jury” and “Juries.”?’ The magnitude 
and scope of this work is such that it will be impossi- 
ble within the confines of this article to do more than 
notice the salient or leading topics treated therein. It 
begins with the subject of the impaneling of the jury 
and therein challenges; preservation of order and 
punishment for contempts. Compulsory process 
against witnesses, enforcing stipulations and stipula- 
tions of counsel. Under the general subject of open- 
ing the case and presenting the evidence follows the 
questions as to the right to open and close, the opening 
statement, excluding witnesses from the court room, 
direct, cross and redirect examinations, and of experts 
and the production and use of papers. An interesting 
chapter is that as to the argument of counsel, right to 
argue question of law to the jury and abuses of the 
right of argument. The most extensive title is that 
on the province of the court and jury, and the ques- 
tions arising in the various forms of actions as to what 
is for the court and what for the jury. Herein the 
practitioner will find much of value and interest in 
being able to deterniine not only what questions are 
questions of law for the judge and what are questions 
of fact for the jury, but also the manner in which the 
questions for the discussion of the jury are to be sub- 
mitted to them, and to find a great variety of prece- 
dents of instructions on questions likely to arise in 
practice, such as negligence, carriers, fraud, warranty, 
ete. Areadable chapter is that as to the power of 
juries as judges of the law. Questions as to nonsuits 
and power of the court to direct a verdict are followed 
by chapters on the law pertaining to charging the jury 
and the particular form of charges and instructions 
sanctioned by the law in the different forms of actions. 
The doctrines of reasonable doubt and circumstantial 
evidence, as they enter into instructions, are exhaus- 
tively treated. The book concludes with the custody 
and conduct of the jury and therein books and papers 
in the jury room, improper methods of arriving at ihe 
verdict, misconduct of juries, the verdict, general and 
special, and motions for new trial, and especially of 
the time and manner of making same, and finally the 
bill of exceptions, its form and substance, and the 
signing and filing of same. From this statement, it 
will readily be seen how extensive the book is, and of 
how much value it will be to’ the practitioner and’ to 
the judges of the courts.. The lawyer who, in his office, 
is called upon for an opinion, in the preparation of 
which time is not of the essence, does not, perhaps, 
profit so much by the possession ofa work of this char- - 
acter, though such a statement might be made of any 
text-book. But its value lies largely inthe fact that 
its pages are full of matter, the discussion of which 
often arises suddenly in the heat of trial, and a deter- 
mination of which must be had at once without the 
opportunity to collect the authorities, which this book 
so exhaustively furnishes on every conceivable ates 
liable to arise in trials, civil or criminal. 
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1, ADMIRALTY—Appeal. Construction of Rev. St. 
U, &. § 631, allowing appeal in circuit court in equity and 
admiralty cases.—Providence, etc. Co. v. Wager, U. 8. C. C. 
(N. Y.), Dec. 20, 1888; 37 Fed, Rep. 59, 


2, ADMIRALTY—Collision— Evidence. Sufficiency 
of evidence to prove the schooner collided with was 
not that of libelants. — The Newport, U. 8. C.C.(N. Y.), 
Oct, 15, 1888 ; 36 Fed. Rep. 910, 


3, ADMIRAMTY—Collision. Evidence reviewed as 
* so responsibility for collision.— The Leonard Richards, U. 
8. D.C. (N. Y.), Noy. 26, 1888; 36 Fed. Rep. 914. 


4. ADMIRALTY—Master’s Draft— Negotiability. A 
magter’s bottomry obligation, payable toorderen ar- 
rival at port of destination, is not such a negotiable 
instrument as to give the indorsee any better rights 
than those of the payee.— The Lykus, U. 8. D. C.(N. Y.), 
Nov. 27, 1888; 86 Fed. Rep. 919. 


6. ADMIRALTY— Objection to Jurisdiction—W aiver.— 











On a libel for wages, after the claimant has pleaded to , 


the merits, and testimony has been taken, it is too late 
to object to the jurisdiction, on the ground ‘that the 
wagesi'were earned by a foreign seaman on boarda 
foreign vesse), — Luttke v. The brucklay Castle, U. 8. D.C. 
(Qal.), Nov. 5, 1888; 36 Fed, Rep. 923. 


6. ADMIRALTY—Wharves—Damage—Reasonable Care. 
‘The occupants of a pier, the foundation of which 
extends outward like stairs, and which has a spike pro- 
jecting below the water, may, by the exercise of reas- 
onable care, discover the danger, and are liable for 
injury caused thereby. — Smith v. Havemeyer, U. 8. C. C. 
(N. Y.), Dec. 1, 1888; 36 Fed. Rep. 927. 


7. ALTERATION—Promissory Note — Intent. 





The 











unauthorized alteration of a promissory note by in- 
serting after the name of the payee the words, “or 
bearer,” will not avoid the note,if.done without any 
fraudulent or improper motive.—Croswell v, Labree, 8. J. 


C. Me., Dec, 10, 1888; 16 Atl. Rep. 331. 

8, ANIMALS—Killing Sheep.— Joinder. ~ Under act 
Tenn. 1859-60, ch. 45, § 1, where two dogs owned by differ- 
ent persons, injure sheep, the owners cannot be sued 
therefor jointly. — Dyer v. Hutchins, 8. C. Tenn., Jan. 5, 
1889; 10 S. W. Rep. 194. 

9. APPEAL—Opening Streets—Commissioners’ Report. 
A proceeding to establish a public placein New 








York city under Laws N. Y. 1884, ch. 451, is within the - 


operation of the general street opening acts, in which 
an appealto the court of appeals from an order con- 
firming the report of commissioners is not authorized. 
—Inre Board of Street Improvement, N. Y. Ct. App., Dec. 
18, 1888; 19 N. E. Rep. 283. 

10. APPEAL — Record. -—— A party on appeal cannot 
substantially argue a question not raisedin court be- 
low. — Spickerman v. McChesney, N. Y. Ct. App., Dec. H, 
1888; 19 N. E. Rep. 266. 

1l. APPEAL— Exception. Exceptions to the ex- 
clusion of admissible testimony cannot be sustained 
where the same testimony was admitted at another 
stage of the trial without objection. — Thomson v. Sebas- 
ticook § M. R. Co.,8. J. C. Me., Dec. 10, 1888; 16 Atl. Rep. 
332. 

12, APPEAL — Time of Taking. An appeal taken 
thirteen years after entry of judgment will be dis- 
missed ; Code Civil Proc. Cal. § 939, requiring appeal to 
be taken within one year. — Gray v. Winder, 8. O, Cal., 
Dec. 13, 1888; 20 Pac. Rep. 47. 


13. APPEAL— Violation of Ordinance — Municipal Cor 
poration. A prosecution for the violation of a 
municipal ordinance punishable by imprisonment, but 
not punishable by general statute, is not criminal, and 
the corporation is entitled to an appeal therein.— City of 
Greeley v. Hamman, 8. C. Colo., Dec. 22, 1888; 20 Pac. Rep. 
1. 

14. APPEAL—Bond—Amount—Dismissal. Under a 
statute requiring an appellant to file a bond, a bond is 
not void because given for a stated umount. — Hicks v. 
Oliver, 8. C. Tex., Nov. 20, 1888; 10 8. W. Rep. 97. 


15. APPEAL—Mortgages—Foreclosure—Sale. It is 
no defense to a rule on a master requiring him to make 
adeed to the purchaser at a sale under a decree of 
foreclosure, that an appeal has been taken from the 
decree, where the appeal does not operate as a super- 
sedeas. — Union Mut. Life. Ins. Co. v. Windett, U, 8. 0, C. 
(IL), Dec. 3, 1888; 36 Fed, Rep. 838, 


16. ASSIGNMENT — Interest in Partnership — Assignee. 
An assignment of a partner’s interest in partner: 
ship property, real and personal, vests in the assignee 
the right to suefor a copartnership accounting.—Grees- 
wood v. Marvin, N. Y. Ct, App., Nov. 27, 1888; 19 N. E, Rep. 
228. 

17. ASSUMPSIT — Money Paid. (Where a draft is 
sent to a bank for collection, and the agent of the bank, 
through mistake only collects a portion of the draft, 
marking it “paid,” and the bank pays the entire amount 
of the draft to the holder, taking the notes of the agent 
for the amount, which he failed to collect, an action by 
the agent for money paid will lie against the drawee. — 
Beard v. Horton, 8. C. Ala., Jan., 7, 1889; 5 South. Rep. 20% 


18. ATTACHMBNT—Wrongful Issuance—Damages. 
Creditors of an insolvent attached’ his stock of goods, 
which were claimed by a third person as a bona fide pur- 
chaser. Other ereditors placed attachments upon the 
goods while they were in the hands of the marshal 
awaiting sale on the first attachment; Held, that the 
creditors first attaching, if liable to the vendee at all, 
were liable for the wholé damages. — Stir v. Keith, 8. C. 
Ala., Dec. 11, 1888; 5 South. Bep. 184. 

19. ATTACHMENT—Levy— Lién. ‘Under Code Civil 
Proc. Coto. 1883, §§ 99, 108, a lévy on real estate by’ filin; 
a ‘eopy of the attachment, with a description’ of 
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property attached, in the county recorder’s office, cre- 
ates a valid lien, although no service is had upon the 
defendant until afterwards.— Raynolds v. Ray, §, C. Colo., 
Dee, 22, 1888; 20 Pac. Rep. 4. 

20. ATTORNEY AND CLIENT—Compensation—Burden of 
Proof. In an action to recover for professional 
services rendered in prosecuting a former suitin the 
the name of the present defendant, the burdenis on 
the plaintiff to prove that the services were rendered at 
the defendant’s request. — Wright v. Fairbrother, 8. J. C. 
Me., Dec, 9, 1888; 16 Atl, Rep. 330. 

21. BANKS AND BANKING—Set- off. As to the right 
of set-off by depositor of insolvent bank of money on 
deposit against notes given bank, some of which are in 
hands of third parties.— Louis Snyder Sons v. Armstrong, 
U. 8. C. C. (Ohio), Oct. 8, 1888; 37 Fed. Rep. 18. 


22. BANKS AND BANKING — Liability to Stockholders— 
Pledgees. A pledgee of shares of stock in a national 
bank, who does not appear, by the books of the bank or 
otherwise, to be the owner, is not liable for an assess- 
ment upon the shares ofthe insolvency of the bank, 
under Rev. St. U. 8. § 5151.— Welles v. Larrabee, U.S.C. C. 
(Iowa), Dec. 11, 1888; 36 Fed. Rep. 866. 


23. BatL—Sheriff—Justice of the Peace. A verbal 
order of a justice of the peace, directing the sheriff to 
take the bond ofa party against whom he has a war- 
rant of arrest, is sufficient to authorize thé sheriff to 
accept an appearance, provided the amount ther 
has been fixed by the magistrate.— State v. Hendricks, 8 
CO. La., Oct. 27, 1888; 5 South. Rep. 177. 


24. DEED— Delivery — Presumption. Where the 
intention of the grantor evidently is to settle the prop- 
erty on his wife, and he conveys to one who immedi- 
ately conveys it in trust for the benefit of the grantor’s 
wife, the delivery of the first deed will be presumed 
though both deeds are in the grantor’s possession at 
his death ten years later.— Ewing v. Buckner, 8. C, Iowa, 
Jan. 16, 1889; 41 N. W. Rep. 164. 

26. DEPOSITIONS— Dedimus — Certificate. Depo- 
sitions taken foruse in the federal courts of Iowa un- 
der Rev. St. U. 8S. § 866, by virtue of a dedimus to a com: 
missioner need have no certificate that the commis- 
sioner is disinterested. — Giles v. Paxson, U.S.C. OC, 
(Iowa), Dec. 8, 1888; 36 Fed. Rep. 882. 


26. DivoRrcE—Abandonment—Cruelty. A husband 
who sues for a divorce on the ground of abandonment 
will not be entitled to a decree if it is made to appear 
that she was compelled to leave the home by reason of 
his cruel ‘treatment. — Kikel v. Kikel, 8.C. Neb., Dec. 14, 
1888; 41 N. W. Rep. 180. 

27. DOWER—Ratification of Deed— Estoppel-— Rules of 
Court. An agreement between husband and wife 
by which the former conveys lands to the latter, in 
eonsideration of her relinquishments of all her interest 
in other lands of his, being void under Code: Iowa, § 
2203, is not ratified by her taking possession of the lands 
conveyed to her, and claiming them as her own.—Shane 
v. McNeill, 8. C. lowa, Jan. 15; 1889; 41 N: W. Rep. 166, 

28,, DRAINAGB—Assessment—Complaint. A.com- 
plaint by adrainage commissioner to enforce an assess- 
ment need not aver that.the, person upon whose peti- 
tion the assessment was made were land- ewners,— John- 
son v. State, 8. C.. Ind., Dec. 22, 1888; 19 N. E. Rep, 298. 

29. CARRIERS OF Goops—Connecting Liens— Injury to 
Freight. Under a special contract to deliver a car- 
load of upples to a connecting line within a given time, 
80 as to avoid the danger of eold weather, the first car- 
rier is liable for damage to, the apples by freezing, while 
being transported over the connecting line, caused by 
theformer’s delay. in.delivering them, — For v. Boston ¢ 
M. R. Co., 8. J. C. Mass., Jan, 2, 1889; 19 N. E. Rep, 222. 

30. QaARRIERS—Pasgsengers:— Negligence, No re- 
eovery.can, be had for injuries.received while attempt- 
ing to, boarde a,moying train -without the advice or 
diregiien of defendant's agent. — Mo. Pac. R..Co..v, Tid 
P.B. Co., U, 8. Cx ®. (La.), June J6, 1888; 36 Fed. Rep, 872. 

31. CHATTEL MORTGAGE—Record. The filing ofta 









































chattel mortgage in the county recorder’s office under 
provisions of § 14, ch. 82,Comp. St. makes such mortg- 
age a part of the records of the county.— Hali v, Aitken, 
8. C. Neb., Jan. 3, 1889; 41 N. W. Rep. 192. 


32. CLERK OF COURT — Fees. Under Code N.C. § 
3739, prescribing the fees of the clerk ofthe superior 
court, the clerk i+ not entitled to any fee for entering a 
nolle prosequi.— State v. Johnson, 8. C. N. Car., Dec. 20, 1888; 
8S. E. Rep. 360. 


33. CONSTITUTIONAL LAW—Titles of Acts— Amedment, 
Under const. Tenn. art. 2,§17, acts. Tenn. 1887, 
ch. 85, attempting to amend the mechanic's lien law, 
but merely reciting “that § 2746, of the revised Code 
shall read as follows,” is unconstitutional. — Burnett v. 
Turner, 8. C. Tenn., Nov. 12, 1888; 10 8. W. Rep. 195. 


34, CONSTITUTIONAL LAW — Obligation of Contract — 
Taxation. Const. Miss. art. 12, §§ 13, 20, which pro- 
vide that the property of all corporations for pecuniary 
profits shall be subject to taxation the same as the 
property of individuals, and that taxation shall be 
equal-and uniform, apply to corporations wholly priv- 
ate, and do not prevent the grantofan exemption to 
a corporation of a quasi public character, which shall be 
irrepealable.— Yazoo, etc. Co. v. Board of Levee Tee U. 
8. C. C. (Miss.), Nov. 12, 1888; 37 Fed. Rep. 24 


35. CONSTITUTIONAL Law. Const. Ala. art. 4, § 30, 
providing for public printing, etc., and under sueh reg- 
ulations as shall be prescribed by law, is operative 
only to the extent that vitality has been imparted to it 
by supplemental legislation. — Brown v. Seay, 8. C. Alay, 
Jan, 8, 1889; 5 South. Rep. 216, 

36. CONTEMPT—Punishment— Imprisonment. Un- 
der Code Civil Proc. N. Y. § 111, providing commitment 
upon.a fine for contempt of court in the non-payment 
of alimony in a divorce case, the time during which the 
prisoner was committed to the custody of his counsel, 
pending habeas corpus proceedings, is not to be included 
in computing the term.—People.v. Grant, N. Y. Ct, App., 
Dec. 21, 1888; 19 N. E. Rep. 281. 


37. CONTEMPT— Petition for Rehearing — Disavowal. 
A petition for rehearing made objectionable per- 
sonal statements: Held, that counsel drafting the peti- 
tion was guilty of contempt committed in the face of 
the court, notwithstanding a disavowal of disrespectfu 

intention. — McCormick v. Sheridan, 8. C. Cal., Dec, 11, 
1888 ; 20 Pac. Rep. 24, 

38. CONTRACTS—Note—Consideration, An instru, 
ment inthe form of a promissory note, payable at a 
bank, but with the seal of the maker attached, does not 
come within Code Ala. § 2094, and failure of considera- 
tion may be shown by the maker, in a suit vy a bona fide 
holder, who took for value and before maturity.— Muse 
v. Dantzler, 8. C. Ala., Dec. 18, 1888; 5 South. Rep. 178. °°” 


39, ConTRACT—Construction, Construction of the 
words “payable monthly” in a contract of sale. — Cole- 
man v. Cummings, 8. C. Cal., Dec, 15, 1888; 20 Pac, Rep. 77. 


40. CONTRACT—Construction, An agreement by a 
manufacterer and seller of lead to *‘protect and .guar- 
anty” a customer until arrival of agent, means that the 
manufacturer will supply the article to his customer as 
low as the most favorable market price at the. time of 
delivery.— te etc. Co. v, Haynes, S. J. C. Me., ‘Dee. 8, 
1888 ; 16 Atl. Rep, 326. 

41, CONTRACT — hetainias: Promise of father to 
pay for goods furnished his son is.an original under - 
taking and not within statute of frauds. — Waters v. 
Shape, §. C. Neb., Dec. 14, 1888; 41 N. W. Rep, 181. 


42. ConTRACT—Damages. Under econtraet requir; 
ing employee to remain. sober: Held, that a sum agreed 
to be-paid was liquidated damages.and net a penalty.— 
Keeble v. Keeble, 8. OC. Ala., Dec. 8, 1888; 5 South, Rep, 14 


43. CONTRACTS—Construction. —— A written contract, 
by which plaintiff“agrees: to sink an artesian well for 
defendant, sapplying a’ given quantity of water,does 
not reqatre that‘the water should: be fit for washing, 
though plaintiff. knew . defendant was: a hotel ‘keeper, 
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and desired water of that character.— Amer. Well. Works 
v. Rivers, U. 8. C. C. (La.), June, 1888; 36 Fed. Rep. 880. 


44. CONVERSION— Realty Acquired by Administrator— 
Rights of Alien Heirs. Under Rev. St. Mo. 1835, § 2, 
where an administrator completed payment under a 
contract made with the deceased, and took title ‘‘as ad- 
ministzator,” the property was not constructively 
changed to personalty, and held for the benefit of the 
next of kin, but remained realty for the benefit of the 
heirs. — Harney v. Donohoe, 8. C. Mo., Dec. 20, 18883" 10 8. 
W. Rep. 191. 


45. CORPORATION—Devise—Heirs—Charities— Validity 
of Bequest—Power of Devisee to Take.—— Where there 
is a prohibition against the taking of property beyond 
a certain value by a corporation, a devise or bequest to 
a corporation which will exceed that value is void as to 
the excess, and the title to the property vests in the heir 
or next of kin, who can raise the question of the validity 
of the bequest. — Inre McGraw’s Estate, N. Y. Ct. App., 
Dec. 12, 1888; 19 N. E, Rep. 233. 


46. CORPORATIONS—Oflicers — Falge Returns. —— Pub. 
St. Mass., ch. 106, § 60, providing penalty for officers of a 
corporation, who knowingly make a false certificate, 
applies as well to debts existing when the certificate is 
made as to future debts.—Felker v. Standard Yarn Co., 8. 
J.C. Mass., Jan. 2, 1889; 19 N. E. Rep. 220. 


47. CORPORATIONS—Consolidation— Statute. Con- 
struction of Act. Ky. Feb. 20, 1884, providing for consoli- 
dation of corporations. — Botts v. Simpsonviile, etc. Co., 
Ky. Ct. App., Dec. 18, i888; 10 8. W. Rep. 134. 


48. CORPORATIONS—Officers—Ratification. Where 
a corporation is made party defendant to an action by 
service upon its president, and is represented by its 
attorney, it will be presumed to know what transpires 
in the action.—Cambell v. Pope, 8. C. Mo., Dec. 20, 1888; 10 
8. W. Rep. 187. 

49. CoTs—Attorneys’ Fees— Party Acting as Attorney. 
: The docket fee and fees for depositions “allowed 
to attorneys, solicitors and proctors’’’ by Rev. St. U. S. 
$§ 823,824, cannot be taxed in favor of a party not an 
attorney, who conducts hisown cause.— Gorse v. Parker, 
U. 8. C. C. (IH.), Nov. 5, 1888; 36 Fed. Rep. 840. 


50. Costs. — Actions Against Executors. Under 
Code Civil Proc. N. Y. §§ 3228, when plaintiff recovers 
against an executor or administrator, costs cannot be 
awarded to defendant, though by other sections of the 
Code they are denied to plaintiff.— Hopkins v. Lott, N. Y. 
Ct. App., Dec. 18, 1888; 19 N. E. Rep. 273. 


51. CoUNTIES—Bridges. Acts Ind. 1885, p. 203, does 
not relieve the county of the duty of keeping bridges in 
repair, where such repairs would cost less than $75. — 
Sullivan County v. Arnett, 8. C. Ind., Jan. 3, 1889; 19 N. E. 
Rep. 299. 

52. CounTIES—Claims—Vested Right. - Whatever 
effect the statute of 1869, which authorizes the disallow- 
‘anée of Claims against county after they are allowed, 
may have, it can only apply to claims allowed since the 
act' took effect.—State v. Cathers, 8. C. Neb., Dec. 14, 1888; 
41 N. W. Rep. 182. 


58. CourTs— Jurisdiction. Under Code Va. 1873, 
ch. 167, § 53, a judge of the hustings court of Richmond, 
sitting as chancery judge under act July 11, 1870, is, for 
the time, a judge of that court, and a decree entered by 
him in vacation is valid. — Morriss v. Virginia Ins. Co., 8. 
O. Va., Dec. 13, 1888; 8 S. E. Rep. 383. 

54. CRIMINAL Law—Offenses Against Postal Laws.—— 
Act Cong. 26th September, 1888; amending § 2, of the act 
of 18th June, 1888, relating to non-mailable matter, 
changes all former penalties provided ‘for that offense. 
—United States v. Barber, U. 8. D.C. (Neb.), Nov. 1888; 37 
Fed. Rep. 55. 

. &. CRIMINAL Law— Conduct of Trial. In a trial 
tor murder, where certain clothing had been identified 
as that worn by deceased at the time of the killing, it 
.was not error, after the jury had retired, to allow.it to 
.be sent to them at their request; the defendant’s coun- 
































sel, in defendant’s presence, consenting thereto. — Peo- 
ple v. Mahoney, 8. C. Cal., Dec. 14, 1888; 20 Pac. Rep. 73. 


56. CRIMINAL LAW—Postal Laws— Obscene Matter.—— 
Sending a written communication of a personal and 
private nature from one person to another, under cover 
ofasealed envelope, is not sending obscene matter 
through the mails, within the meaning of Rev. 
St. U. 8. § 3893, though the letter contains indecent or 
obscene matter.— United States v. Mathias U.S.C. C. (S.. 
Car.), Dec. 1, 1888; 36 Fed. Rep. 892. 

67. CRIMINAL LAW— Homicide— Declarations of De- 
ceased. Declarations of deceased that he was afraid 
P would kill him; that P and others were engaged in a 
conspiracy to take his life, and that he had nothing 
against defendant, but that the latter would be induced 
by P to kill him, are not admissible in evidence, even 
for the purpose of showing the cxistence of a conspir- 
acy.— People v. Irwin, 8. C. Cal., Dec. 12, 1888; 20 Pac. Rep. 
56. 

58. CRIMINAL Law—Perjury—Indictment. The al- 
legations of the indictmentin this case for falsely mak- 
ing an affidavit to a claim presented to the county 
court, puts in issue nothing but the value ofthe arti- 
cles, and admits that they were furnished. — Thomas v. 
State, 8. C. Ark., Dec. 15, 1888; 10 8. W. Rep. 193. 


59. CRIMINAL LAW— New Triai — Evidence. The 
newly disdovered evidence on which motion for new 
trial is based being only of facts tending to impeach 
the State’s witnesses, the discretion of the judgein de- 
nying new trial will not be interfered with.— Dominick v. 
State, 8. C. Ga., Dec. 22, 1888; 88. E. Rep. 432. 

60. CRIMINAL LAW — Circumstantial Evidence. 
Where all the evidence connecting the accused with the 
theft is circumstantial, failure to charge with reference 
to circumstantial evidence is reversible error.—Crowley 
v. State, Tex. Ct. App., Dec. 19, 1888; 10 8. W. Rep. 217. 


61. CRIMINAL LAw—Conspiracy—Declarations. As 
to whether the declarations herein were admissible as 
evidence of a conspiracy and in furtherance of com- 
mon design. — Brookser v. State, Tex. Ct. App., Dec. 19, 
1888; 10 8. W. Rep. 219. 

62. CRIMINAL Law—Homicide — Instructions. Un- 
der Pen. Code Tex., art. 570, making homicide to pre- 
vent theft at night justifiable, it is'‘error to omit to in- 
struct the jury as to the meaning of the word “night,” 
where the evidence shows that the killing occurred .at 
or after sunset.—Laws v. State, Tex. Ct. App., Dec. 19, 
1888; 10S. W. Rep. 220. ’ 

63. CRIMINAL LAW—Threatening Letters—Indictment. 
An indictment charging that the accused did so 
send the letter with intent to extort money, does not 
charge the offense of delivering a letter with such pur- 
pose, under Pen. Code Tex., art, 813.—Landa v. State, 
Tex. Ct. App., Dec. 19, 1888; 10S. W. Rep. 218. ing 

64. CRIMINAL LAW —Burglary—Eyidence.— Notwith- 
standing strong evidence of good character, guilt may 
be established by chain of circumstances.— Steadman v. 
State, 8. C. Ga., Dec. 5, 1888;'8 8. E. Rep. 420... 


65. CRIMINAL Law—Receiving Stolen’ Goods—Indict- 
ment. Under Pen. Code N. Y., § 550, and 'Codé Crim. 
Proc. N. Y., § 285, an indictment for criminally receiving 
stolen property is sufficient, though not alleging that 
such property was received with felonious intent.— 
People v. Weldon, N. Y. Ct. App., Dec. 18, 1888; 19 N. E. 
Rep. 279. 

66. CRIMINAL LAwW—Resisting Officer—Assault. In 
an indictment for obstructing a police officer in'the dis- 
charge of his duty, an allegation that the assault’ was 
made with a dangerous weapon may be rejectéd as 
surplusage.—Coi ath v. Delehan, » 8. J. o: Mase-, 
Jan. 2, 1889; 19 N: BE. Rep. 221. y 
- 67. CRIMINAL Law—New Trial—Misconduct of’ Jury.—- 
Granting or refusing a new trial in a crimindl Case, for 
alleged misconduct of the jury, is in the discretion of 
the presiding judge, under all the evidenece.—Common- 
wealth v. White, 8. J. C. Mass., Jan. 5, 1889; 19.N. E. Rep. 
222; 
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68. CRIMINAL Law—Burglary—Evidence.——Evidence 
sufficient to justify conviction, under Code N. Car., § 
996, for entering dwelling house in day time with intent 
to steal.—State v. Christmas, 8. C. N. Car., Dec. 19, 1888; 8 
8. E. Rep. 361. 

69. CRIMINAL LAw—Prostitution—Evidence. In a 
prosecution, under Laws Wis. 1887, ch, 214, for inducing 
girl under 21 years to enter house of ill-fame, the court 
properly allowed the jury to determine from the girl’s 
personal appearance, or from view only, the question 
whether the defendant knew that she was under the age 
of 21 years.—Hermann v. State, 8. C. Wis., Dec. 22, 1888; 41 
N. W. Rep. 171. 

70. CRIMINAL Law—Jury—List in Capital Cases. 
Under acts Ala. 1886-87, p. 151, § 10: Held, that where the 
trial is set for a day of the same week in which the order 
is made, the list served should contain only the names 
of the special list drawn for that case, and the panel 
organized for that week.—Goley v. State, 8. C. Ala., Dec. 
18, 1888; 5 South. Rep. 167. 

71. CRIMINAL LAwW—Bastardy. A declaration in a 
bastardy proceeding, alleging that the child was begot- 
ten “at” the shop of R. & Co., in a certain town and 
county, is sufficiently definite as to place.—Kaler v. 
Tufts, 8. J. C. Me., Dec. 10, 1888; 16 Atl. Rep. 336. 


72. CRIMINAL Law—Appeal—Record.——Where an ap- 
peal is taken in a criminal case upon the judgment roll 
alone, and the record shows that oral instructions, not 
made part of it, were given, the judgment will not be re- 
versed for the erroneous refusal to give instructions re- 
quested.—People v. Von, 8. C. Cal., Dec. 29, 1888; 20 Pac. 
Rep. 35. 

73. CRIMINAL LAW—Assault with Intent to Kill. 
Although, under Pen. Code Cal., § 240, an essential ele- 
ment of the crime is a present ability to do it, yet where 
the evidence shows that whoever committed the as- 
sault did have the present ability, an omissiom to in- 
struct as to such element is harmless.—People v. Leong, 
8. C. Cal., Dec. 28, 1888; 20 Pac. Rep. 27. 


74. CRIMINAL Law—Carrying Weapons—Justification. 
Under Code Ala. 1886, § 3775, an instruction which 
predicates an acquittal upon defendant’s mere belief 
that he was in danger of an attack, and not upon the 

















. fact thut he had good reason to apprehend it, is prop- 


erly refused.—Davenport v. State, 8. C. Ala., Dec. 17, 1888; 
5 South. Rep. 152. 

75. CRIMINAL LAw—Larceny—Possession.—Evidence 
to explain possession of a stolen horse, sufficient to 
justify acquittal.—Arispe v. State, Tex. Ct. App., Dec. 19, 
1888; 10S. W. Rep. 111. 

76. CRIMINAL Law—Murder—Bail.——Evidence of. con- 
necting defendant with murder, not strong enough to 
justify refusal of bail.—EZzr parte Jones, Tex. Ct. App., 
Dec. 19, 1888; 108. W. Rep. 114. 

77. CRIMINAL LAW—New Trial—Continuance. Evi- 
dence of absent witness in trial for perjury: Held, mate- 
rial and probably true, and continuance -should have 
been granted.—Simmons v. State, Tex. Ct. App., Dec. 5, 
1888; 108. W. Rep. 116. 

78. CRIMINAL LAW—Larceny—Ownership of Proverty. 
On conviction for theft under an indictment alleg- 
ing that the articles stolen was the property of some 
person unknown, a new trial will be granted where it 
does not appear that reasonable diligence was used to 
discover the nane of the owner.—Langham v. State, Tex. 
Ct. App., Dec. 12, 1888; 108. W. Rep. 113. 

79. CRIMINAL LAw— Conspiracy Against United States 

—Indictment. Sufficiency of allegations charging a 
conspiracy against United States in indictment, under 
Rev. Stat., § 5440. — U.S. v, Milner, U. 8. C. C. ties 
Sept. 3, 1888; 36 Fed. Rep. 890. 
- 80.. CRIMINAL Law — Indictment—Public Lands. 
Sufficiency of allegation in indictment for fencing pub- 
lie'landsin violation of 23 Stat. U. 8., p. 322, § 3.—U. S. v. 
Cook, U. 8. D.C. (Cal.), Oct. 15, 1888; 36 Fed. Rep. 896. 

81. CRIMINAL LAW—Homicide—Evidence.——Evidence 
sufficient to justify verdict of murder in the second de- 

















gree.—State v. Woods, 8. C. Mo., Dec. 20, 1888; 10 8. W 
Rep. 157. 

82. CRIMINAL Law—Homicide—Resisting Arrest. 
It is the duty of officers, when resisted in lawful attempt 
to make an arrest, to use force sufficient, not only to 
protect himself but to overcome resistance.—State v. 
Dearberger, 8. C. Mo., Dec. 20, 1888; 10 8. W. Rep. 168. 

83. CRIMINAL Law—Homicide—Instructions. On a 
trial for murder, evidence of previous threats, made by 
deceased against defendant, should be admitted, and in- 
structions covering the law of self-defense given, though 
defendant has testified that the homicide was acci- 
dental.—State v. Stevens, 8. C. Mo., Dec. 20, 1888; 10 8. W. 
Rep. 172. 

84. EJECTMENT—Defenses—Adverse Possession—Con- 
tinuity. Where defendant in ejectment relies only 
on adverse possession, it may be shown that the con- 
tinuity of his possession was broken by dispossession 
under the judgment of a court of competent jurisdic- 
tion, in an eg of unlawful detainer.— Bishop v. Truitt, 
8. C. Ala., Dec. 7, 1888; 5 South. Rep. 154. 


8. EJECTMENT—Adverse Possession. Where de- 
fendant, in ejectment, proves continuous adverse pos- 
session of the land in controversy for 16 years under 
title bond and 15 years under deed from his vendor, itis 
error to assume in an instruction that plaintiff has made 
out a perfect title from the commonwealth.—Bailey v. 
Tygart, etc. Co., Ky. Ct. App., Dec. 22, 1888; 108. W. Rep. 
234. 

8&6. EJECTMENT—Adverse Pc ion — Evid 
In ejectment against a railroad company, it was not 
permissible to prove that any of the officers of the rail- 
road company recognized plaintiffs title to the land, by 
offering to purchase a part of the premises from her,. 
unless the authority of such officerr was first estab- 
lished.— Mobile, etc. R. Co. v. Coggsbill, 8. C. Ala., Dec. 19, 
1888; 5 South. Rep. 158. 

87. ELECTION AND VOTERS—Canvassers — Certiorari. 
The rulings of the commissioners of a county sit- 
ting as a board of canvassers, after an election, to as- 
certain the result thereofin the county, are subject to 
review by the circuit court on writ of certiorari.— Alder- 
son v. Commissioners, 8.C. App. W. Va., Dec. 5, 1888; 8 8. 
E. Rep. 271. 

88. ELECTIONS AND VOTERS—Carrying Weapons. 
Where defendant is charged with carrying arms within 
half a mile of a voting place on election day, the pre- 
sumption is that the election is legal.—Cooper v. State, 
Tex. Ct. App., Dec. 15, 1888; 108. W. Rep. 216. 


89. EMINENT DOMAIN — Infant. Under Sess. Acts 
Ala. 1884-85, p. 223, relating to condemnation of land by 
defendant company, it need not be alleged nor proved 
in the case of lands owned by an infant, although he has- 
a guardian, that any previous attempt has been made 
to agree on the damages.— Brown v. Rome, etc. R. Oey s. 
C. Ala., Dec. 18, 1888; 5 South. Rep. 195. 

90. EMINENT DOMAIN—Procedure—Trial by Jury. 
In proceedings to condeinn land for railway purposes, 
the right of trial by jury, guaranteed by Const. Mo., art. 
12, § 4, is not waived by the appearance of the owner be- 
fore the judge in vacation pursuant to notice, and the 
appointment of commissioners at his request.—Kansas: 
City, etc. R. Co. v. Story, 8. C. Mo., Dec. 20, 1888; 10 8. W. 
Rep. 203. 

91. Equiry—Practice. After a suit has been de- 

cided in favor of the complainant, and the cause re- 
ferred to a master to take an account of damages, the 
court vill not reverse its former decision and dismiss 
the bill, except for clear and decisive mistake.— Coupe v. 
Weatherhead, U. 8. C. C. (R. I.), Nov. 15, 1888; 87 Fed, Rep. 
16. 
’ 92. Equiry—Cancellation—Mental Incapacity.——Evi- 
dence sufficient to set aside deed on ground of mental 
incapacity.—Clark v. Kirkpatrick, N. J. Ct. Chan., Dec. 28, 
1888; 16 Atl. Rep. 3809. 

93. Equirr—Adequate Remedy at Law—Pleading.— 
Where plaintiff has an adequate remedy at law, it need 
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not be pleaded by defendant in order to oust @ court of 
equity of jurisdiction. — Humphreys v. Atl. Milling Co.;'S. 
C. Mo., Dec. 20,:1888;,10 S. W,, Rep. 140, 

$4. Equiry—Cancellation—Fraud. Held, etror in 
decree cancelling: deed from husband, attained « by 
fraud, to make amount paid by alleged purchaser from 
the fraudulent grantee‘s lien on the land.—Xyle v. Powell, 
8..0. Mo., Dee, 20, 1888;.10 §. W., Rep. 166. 
' 9. EXECUTION—Sale— Abandonment. A sheriff 
may readvertise and resell, under the same execution, 
land already struck off toa bidderat a former sale, 
which appears to have been abandoned by mutual con- 
sent of the sheriff and the bidder, and of. which no 
memorandum was made to satisfy the statute of frauds. 
—Maher v. Atna Life Ins. Co., 8. C. Ind., Jan. 9, 1889; 19 
N,.E. Rep. 305, 


9%. EXECUTION—Sale—Confirmation. In Nebraska, 
‘the title of a purchaser at execution sale is not complete 
until confirmation of the sale by the court. — Young v. 
DePretson, U. 8.C.C. (Neb.), Dec. 17, 1888; 87 Fed. Rep. 
46. 

97. EXECUTORS AND ADMINISTRATORS — Payment of 
Debts—Taxes. ‘A testator devised land to his exec- 
utor upon a trust which was at the suit of his only 
heir decreed invalid. Before the rendition of this de- 
eree it was sold subject to unpaid taxes and bought in 
by the heir: Held, that such purchase did not amount 
tovan undertaking by the heirto pay the taxes nor re- 
lieve the executor from the requirement of 2 Rev. St. N. 
Y. p. 2, ch, 6, tit. 3,§27.— Smith v. Cornell, N. Y..Ct. App., 
Dec. 11, 1888; 19 N, KE. Rep. 271. 


98. EXECUTORS AND ADMINISTRATORS — Error in Set- 
tlement. Held, upon the facts that a bill tosur- 
charge and falsify the account was maintainable, under 
Code Ala. § 3837, providing for the correction of an error 
in the settlement of an estate to the injury of any in- 
terested person, without his fault or neglect, by bill in 
chancery. — Hall v. Pegram, 8. C. Ala., Jan. 8, 1889;5 
South. Rep. 209. 

99. EXECUTORS AND ADMINISTRATORS — Foreign Ad- 

ministrator. An administrtrix who recovers judg- 
ment makes the debt hers individually, and she may 
sue thereon out of the State where she was appointed. 
—Newberry v. Robinson, U.S. C. C. (N. Y.), Dec. 20, 1888; 
36 Fed. Rep. 841. 
‘100. ExecuTor§ anp ADMINISTRATORS— Assets — Real 
Property. The word, “assets,” as used in Code Ala. 
§ 2013, includes land ‘situated in the county where the 
administration is granted. — Wicrosi v. Guily, 8.C. Ala., 
Dec. 17, 1888; 5 South. Rep. 156. 

101. EXECUTORS AND ADMINISTRATORS — Payment of 
Debts—Commissions. Under the Alabama statute, 
jands descended or devised are charged only with debts 
due by decedent at the time of his death, and cannot 
be sold to pay commissions allowed on final settlement 
to executors.— Beadle v. Steele, 8. C. Ala., Dec. 14, . 1888; 5 
South. Rep. 169. 

102. EXEMPTIONS—Hlegal Levy — Cow and Calf. -—— 
Under Gen. St. Ky. 1888, p: 431, alevy on the only cow 
and calf of a housekeeper is illegal, though he has 
heifers not.exempt primarily, and does not offér to de- 
liver them or any other property to the officer, in lieu 
of the cow and calf, before the sale. — Stirman v. Smith, 
Ky. Ct. App., Dec. 18, 1888; 10 8S. W. Rep. 131. 


"103. EXEMPTIONS—Earnings of Physician. Under 
Code Ga § 2026, earnings of a ‘physician are not exempt, 
though arising from services in rendering which he 
‘used a house, horse, and professional books, included 
in ‘his homestead and exemption. — Staples v. Keister, 8. 
©. Ga., Dec. 19, 1888; 8 8. E. Rep. 421. 


104. FACTORS AND BROKERS—Release—Conyersion.— 
Where A left with B certain machines to sell, one being 
on cémmissjon, and before sale executed release, while 
the release discharged obligations of B ag factor it did 
not transfer A’s property in the machines and A could 
mraintitn trovertor their valaé. — Binosse v. ‘Oh, S. O.N 
Ti, Jan. 1889; 16 Atl. Rép, 385: 



































105, FEDERAL CourRTs—Folleowing State Practice. 
In an action at law, in the federal court sitting jiatowa, 
on an insurance policy; it, appeared fromthe petition 
that the person named in the policy agthe party as- 
sured was not the real party in interest: The court 
sustained a demurrer, for want of, interest, in the as- 
sured, but granted plaintiffs leave to file a bil] in equity 
for reformation of the contract: Held, that such order 
was not contrary to Code Iowa, § 2654, which provides 
that on the decision of a demurier,if the unsuccessful 
party fails to amend, the same consequences shallen- 
sue as though verdict had passed against him. — Rogen- 
baum v. Council Bluffs Ins. Co., U. 8. C. C. (Iowa), Dec. 23, 
1888 ; 37 Fed. Rep. 7. ; 

106, FEDERAL GoURTS—Following State Decisions,_—— 
The United States circuit court in Louisiana should be 
governed by the decision of the State supreme. court, 
the matter being as conceded. by the United States.su- 
preme court, one for its determination, and the parties 
being all of them Louisiana corporations,—WN. 0., etc. Co. 
v. Southern, etc. Co., U. 8..C.C. (La.), June, 1888; 36 Fed. 
Rep. 833. 

107. FEDERAL CourTs — United States Marsha]l..— 
The circuit court of the. United States. has not origina! 
jurisdiction in suits on United States marshal’s bands 
where the amount in controversy does not exceed $500. 
— Pierson v. Philips, U. 8. 0. ©. (Tex.), Dec. 18, 1888; 36 
Fed. Rep. 887. 

108. FRAUDULENT CONVEYANCES—Insolvency. —— The 
value of personalty sold by a debtor before, but of 
which he retains possession until after, insotvency pro- 
ceedings are begun by him,can be recovered by the 
debtor’s assignee in insolvency, against a meré volun- 
teer, who claiming under the ‘vendee, has converted 
the property, under Civil Cote Cal. § 3440. — Brown v. 
Bank of Napa, 8. ©. Cal., Dec. 15, 1888; 20 Pac. Rep. 71. 

109. GUARANTY — Release. Held, that under the 
facts release of a debtor operated to release a guaran- 
tor.—Irons v. Manufs. Nat. Bank, U. 8. C. C. (Ill.), Dec. 8, 
1888 ; 36 Fed. Rep. 843. 

110. HigHwayrs— Commission. Procedure neces - 
sary under ch. 78 Comp. St. 1887, to give county cierk 
jurisdiction to appoint commissioner to view proposed 
public road.—Howard v. Board, 8. C. Neb., Dec. 4, 1888 ; 
41 N. W. Rep. 185. 

111. INJUNCTION—Order—Discretion of Judge. —— The 
order granting an injunction is to be construed fin the 
light of the prayer for the same. Thus construed, the 
injunction as to assets not in dispute was only to ‘re- 
strain the executor from using or disposing of the sate 
otherwise than as directed by the will. — Powell v. Ham- 
mond, S. 0. Ga., Dec. 19, 1888; 6.8. E. Rep. 426. » 


112. InJuNCTION—Waste — Action by Remainder-man. 
A contingent remainder-man may maintain an iniane- 
tion to restrain waste by the life-tenant.— University v 
Tucker, W. Va. Ct. App., Dec. 1, 1888; 8S. E. Rep. 410. 

118. INJUNCTION—State Land Grant. An injunction 
will not be granted to one making a junior entry on 
land to restrain one making a sénior entry from receiv - 
ing, and the secretary of State from issuing a grant, 
where the application for the injunction is based solely 
upon alleged void irregularities inthe senior entry. — 
Brem v. Houck, 8.C. N. Car., Dec, 18, 1888; 88. KE. Rep. 
365. , 

114. INJUNCTION — Execution — Marshalling of Asséts. 
Where judgments have been docketed against the 
grantor before the registration of a conveyance, and 
are therefore under Acts N. C. 1885,ch. 147, a-superior 
lien, the grantee isnot entitled'to enjoin the levy -of 
executions against the grantor, and to conipel a settie- 
ment of his entire estate among all his’ creditors, in 
order to save the land convéyed; until all other diseov- 
erable assets have been exhausted. — Francis v, Herren. 
8. C. N,,Car., Dec. 21, 1888; 8,8.,B.,Rep, 353. “49 

115. INJUNCTION — Bond’ — Pénding’ Appeal: —++- The 
Supreme: Court of California will not: grant an orderre- 
straining the prosecution of an.action on bead given on 
the issuing of a restraining order, pending ae appeal.hy 
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theobligor from the.action of the court in vacating his: 


restraining Order.— Adams v. Andross, Oe @al., Dee. 11, 
1888 ; 20 Pac. Rep. 26. 

6. InduNCTION— Illegal Tax. An Aaguaction to 
restrain the collection: of a tax alleged to have been 
fraudulentiy assessed, willnet be refused on the ground 
that’a proceeding by certiorarito correct the assess- 
ment is pending in the State court. — Hazzard v. O’ Ban- 
non, U. 8, C. C. (Mo.), Dec. 12, 1888; 36 Fed. Rep. 854, 

117. InsuNCTION— Rights Protected, -———. Devise to A 
was upon trust toconyey the property of. the State of 
South Carolina upon certain conditions. The devisee, 
after this bill was filed, addressed.a letter to the gen- 
eral assembly of South Carolina asking its acceptance 
of the property, and of. the conditions annexed to it, 
The general assembly at once put an act on its passage 
for this purpose: Held, that the right. of complainant 
to assert her claims in this court was imperiled, and an 
interlocutory injunction was issued.— Lee v. Simpson, U. 
8. C. C. (S. Car.), Dec. 18, 1888; 37 Fed. Rep, 12. 

118. LINDICTMENT—Description of Offense—Accessories. 
Under Pen. Code Cal. § 971, abrugating the 
distinction between an accessory before the fact anda 
principal in felony, an information alleging that de- 
fendant did encourage and advise, and also that he did 
aid, assist, and procure one G to committ a felony, but 
without alleging whether he was present at its commis- 
sion, is sufficient. — People v. Rozelle, 8. C. Cal., Dec. 31, 
1888; 20 Pac. Rep. 36. 

119. INTEREST—Note — Bond. Recital in bond for 
deed held to determine the question whether interest 
on note given for purchase money was to be paid an- 
nually.—Carter v. Carter, 8.C. Iowa, Jan. 16, 1889; 41 N. 
W. Rep. 168. 

120. INTOXICATING LIQUORS— Illegal Sale — Evidence. 
Evidence complete and sufficient to prove sale of 
intoxicating liquors.—Commonwealth v. Finnerty, 8. J. C. 
Mass., Jan. 2, 1889; 19 N. E. Rep. 216. 

121. INTOXICATING LIQUORS—Illegal Sales—Province of 
Jury. Whether cider is a vinous or spirituous liquor 
within the meaning of act Pa. 1887, prohibiting the sale, 
without license, of malt, brewed, vinous, or spirituous 
liquor, is'a question of fact for the jury.—Commonwealth 
v. Reyburg, 8. O. Penn., Jan, 14, 1889; 16 Atl. Rep. 351. 

122; INTOXICATING L1iQUORS—Séizure—Oflicers Return. 
Validity of officers return upon warrant for seizure 
of intoxicating liquors.—Statev. Hall, 8. J.C. Me., Dec. 9, 
1888 ; 16 Atl. Rep. ‘329. 

123. INTOXICATING LIQUORS— Illegal Sale—Clerk. 
Evidence of a sale of alcohol by defendant’s clerk, in 
the regular course of defendant’s business, is sufficient 
to warrant @ finding that the sale was authorized by 
deféndant.— Commonwealth v. Perry, 8. J. C. Mass., Jan. 2, 
1889; 19 N. E. Rep. 212. 

124. INTOXICATING LIQUORS—Illegal Sale — Ignoranee 
of Vendor.- That defendant supposed ‘the’ liquor, 
for thie sale’of' which he is prosecuted, to have been a@ 
beverage of a differént character, not intoxicating, is 
no defénse.—Commontwealthi v. Daly, 8. J. C. Mass., Jan. 5, 
1889519 Nv'E.'Rep. 209. 

125. JAIL AND JAILOR—Warden—Payment of Debts.— 
Under Rev. Stat. Ind. §§ 6140, 6141, it is the imperative 
duty of the warden to draw a warrant for fuel sold and 
delivered to him for the use of the institution, and he 
cannot excusé himself from doing so by simply alleging 
that the directors rejected the account because of fraud 
or mistake.—Patten’v. State, 8. C. Ind., Jan. 4, 1889; 19 N. 
E. Rep. 303. 

126. JUDGMENT—Default — Publication. Question 
of weight of evidence in question on affidavits as to 
proper publication or service in divorce case.—McBlane 
v. McBlane, 8. OC. Cal., Dec, 12, 1888; 20 Pac. Rep. 61. 

127. JUDGMENT—Res Adjudicata, A decision of the 
supreme court reversing a judgment of the trial court, 
on the ground that the cause should have been sub- 
mitted to the jury,is not res adjudicata between the 
parties, so asto preclude the court of appeals from 
passing on law points involved, on asubsequent appeal 






































from a seeond judgment affirmed by the supreme court. 
— Stedenbach'v. Riley, N.Y. Canynrars. 11, 1888; 19. N. Ew 
Rep. 273: 

128, ‘JUDGMENT—Res Adjudicata—Parties. Where 
the plaintiff in a suit for trespass,'in which judgment 
has been obtained against defendant, is not the same 
as thé plaintiff in a second suit for the statutory pen-' 
alty, against the same defendant for the.same trespass, 
defendant cannot. set up the reeovery in the former 
suit as a bar to the latter.—Allison ve. Little, B: C. Ala., 
Jan, 7,,1889; 5 South. Rep. 221. 

129. JUDGMENT—Costs. As to what constitutes a 
sufficient judgment awarding costs, under Missouri 
practice and Rev. Stat. Mo. § 1019.—Fiynn v. Edward, U. 
8. C. C. (Mo.), Dec. 10, 1888 ; 36 Fed. Rep. 873. 


130. LANDLORD AND TENANT—Trespass. For the 
landlord to go upon the rented premises before the 
year has expired, break open a locked outhouse, and 
take therefrom the tenant’s cotton, against his protest 
and remonstrance, is a trespass for which punitive 
damages may be awarded.—Shores v. Brooks, 8. C. Ga., 
Dec, 22, 1888; 8 S. E. Rep. 429. 

131. Liv# INSURANCE — False Representations. 
Question of weight of evidence as to false representa- 
tions of health in suit on policy of insurance.— Maine 
Benefit Assn. v. Parks, 8. J.C. Me., Dee. 10, 1888; 16 Atl. 
Rep. 339. 

132, LIMITATION OF ACTIONS—Running of the Statute— 
County Bonds—Interest Coupons. When an install- 
ment of interest due on a municipal bond cannot be re- 
covered by a suit on the coupon by reason of lapse of 
time since the coupon matured, the same installment 
of interest cannot be recovered along with the princi- 
pal debt in a suit on the bond:—Grifin v. Macon County, 
U. 8. C. O. (Mo.), Dec. 5, 1888; 36 Fed. Rep. 885. 


133. LIMITATION OF ACTIONS—Common Law—Admi- 
ralty—Discretion of Court. The period of limitation 
fixed by statute in common law actions should not be 
extended by discretion in admiralty cases, except for 
some cause Of practical inability to sue, or for some 
peculiarity of a maritime nature.—Nesbit v. The Amboy, 
U. 8. D. C. (N. Y.), Nov. 27, 1888; 86 Fed.’ Rep. 925. 


134. MANDAMUS—Record.———Construction of § 27, ch, 
19, Comp. Stat. 1887, requiring clerk, of district court to 
keep arecord of proceedings,— State v. LeFevre, 8. C. 
Neb., Dec. 14, 1888; 41 N. W. Rep. 184. 


135. MANDAMUS—Parties— Municipal. Corporations.—— 




















The rule that when the question presented is one of: 


publie right, and the objeet of the action is. to enforce 
the performance of a public duty, it-is sufficient for the: 
relator to show that he is a citizen, applies more par-+ 
ticularly to cases where the failure to perform theduty 
affects all the members of the community alike.—-State: 
v. City. of Kearney, 8. OC: Neb., Dec. 14, 1888; 4L.N. W. Rep. 
175. 

136. MANDAMUS—To Transfer Case to Supreme Court. 
Heid, that if it had been the duty of a court during 
a term to transfer a.cause, and it had failed, mandamus’ 
would lie to compel the transfer, after the: term ex- 
pired, though the court could not them transfer the 
cause of its own motion.—State v. Phillips, 8..0.Mo., Dec.: 
20, 1888; 105. W. Rep, 182. be | 

137. MASTER AND SERVANT—Negligence. Liability 
of railroad company for injury to passenger who, in- 
stead of paying his fare, put himself under the conductor 
to work his way.— Sparks: v. Railroad Company, 8. C,; Ga.,' 
Dec. 19, 1888; 8.8. E. Rep..424. 

188. MASTER AND SERVANT—Negligence—Appliances.— 
Master not liable to servant for injify which might 
have been averted by use of appliance which was a new 
invention and net incommon use.—Nor/folk, ete. R. Co. v. 
Jackson, 8. ©. App. Va.; Nov. 22, 1888; 8 8. E. Rep. 370. 


139. MECHANIC’s L1EN—Contractors. Code N. Car. 
§ 1781, gives a lien, not only to mechanics an@ laborers, 
as such, who themselves do the work, but also to con- 
tractors by whom they are employed.—Lester v. Hows- 
ton, S.C. N. Car., Dée. 20, 1888;'8'S. BE. Rep. 366: ‘ 
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140. MINES AND MINING—Trespassers. Parties who 
attempt to enter, beneath the surface, within the side 
lines of the lands of another, and to mine and take ore 
therefrom, are prima facie trespassers.—Cheesman v. 
Shreve, U. 8. C. C. (Colo.), Dec. 13, 1888; 37 Fed. Rep. 36. 

141. MINES AND MINING—Violation of Statute. Ev- 
idence sufficient to sustain judgment for plaintiff in 
suit, under the Illinois statute, providing for the safety 
of employees in coal mines.— Niantic Coal Co. v. Leonard, 
8. C. IIL, June 15, 1888; 19 N. E. Rep. 294. 

142. MoRTGAGE—Foreclosure—Parties. In an ac- 
tion by heirs of adeceased mortgagor to redeem from 
foreclosure, where all payments on the debt were made 
by the heirs, the personal representative of the estate 
is not a necessary party.—Jones v. Richardson, 8. C. Ala., 
Dec. 19, 1888; 5 South. Rep. 194. 

143. MORTGAGES—Notice. A disclosure made by an 
execution defendant on a poor-debtor’s examination, in 
presence of the plaintiff's attorney, of the existence ofa 
prior unrecorded mortgage on bis land, affects the 
plaintiff with actual notice of such mortgage, so as to 
postpone subsequent levies made by the latter to the 
mortgage, though the levies are recorded first.— Bunker 
v. Gordon, 8. J. C. Me., Dec. 10, 1888; 16 Atl. Rep. 341. 

144. MUNICIPAL CORPORATIONS—Defective Sidewalks— 
Evidence. In an action against a city for personal 
injuries caused by falling into a hole in a sidewalk, testi- 
mony is not admissible that one of plaintiff's witnesses 
fell into the same hole on the same night —Moore v. City 
of Richmond, 8. @. App. Va., Dec. 13, 1888; 8 8. E. Rep. 387. 

145. MUNICIPAL CORPORATIONS—Obstruction in Street. 
In an action for injuries caused by an obstruction 
in a public street, it was error to refuse to instruct that 
the fact that the obstruction was placed there by an 
abutting owner, under an ordinance of defendant city, 
would not relieve the city of the duty to maintain 
proper lights at night to warn travelers of the danger.— 
McCoull v. City of Manchester, 3. C. App. Va., Dec. 13, 1888; 
8 8. E. Rep. 379. 

146. MUNICIPAL CORPORATIONS—Obstruction of Street 
—Liability. Where, by order of the judge of a State 
court, a rope is put across a public street of a city to 
prevent travel and the resulting noise, which disturbs 
the court, and a traveler is injured thereby, the city is 
not liable.—Belvin v. City of Richmond, 8. C. App. Va., 
Dec, 13, 1888; 8S. E. Rep. 378. 

147. MUNICIPAL CORPORATIONS — Assessments — Lien. 
Property of the State is not subject to the provis- 
ions of the charter of the city of Rahway (P. L. N. J. 
1865, p. 499, § 57), making assessments for city improve- 
ments alien prior to any mortgage or incumbrance on 
the land; and itis immaterial that the complainants, 
assignees of such mortgage, have never recorded the 
assignment, as the only penalties for failure to record 
an assignment are prescribed in the recording act. (Re- 
vision, p. 708, p.. 32.) Trustees of Public Schools v. Shot- 
well, N. J. Ot. Chan., Dec. 7, 1888; 16 Atl. Rep. 308. 

148. MUNICIPAL CORPORATIONS — Taxation — Liquor 
License.—— Under § 13, of the city charter of Frankfort, 
distillers may be taxed on whisky stored in their ware- 
houses and owned by them, though they have paid a 
tax on the.business of wholesale liquor merchants. — 
City of Frankfort v. Gaines, Ky. Ct. App., Dec. 18, 1988; 10 
8. W. Rep. 123. , 

149. MUTUAL BENEFIT SOCIETY — Suspension — Rein- 
statement. Held, that compliance with the other 
laws governing reinstatement in case of suspension of 
member of mutual benefit society was not necessary 
where no suspension had been declared by the society. 
— McDonald v. Supreme Commrs., 8. C. Cal. Dec. 31, 1888; 
20 Pac. Rep. 41. 

150. NEGLIGENCE — Railroad Company — Injury to 
Child.——-Question of contributory negligence of child 
ten years of age crossing railroad track.— McGuire v. C. 
M. ¢ S. P. Ry. Co.,U. 8. C. C. (Minao.), Jan. 2, 1889; 37 
Fed. Rep. 54. 

151. NEGLIGENCE—Defective Bridge. Facts “upon 
which court held plaintiff guilty of contributory negli- 



































gence in going over defective bridge, by which he was 
injured. — Morrison v. Shelby County, 8. C.Ind., Jan. 4, 
1889; 19 N. E. Rep. 316. 

152. NEGLIGENCE— Shooting. A person who un- 
lawfully shoots another, and wounds him, whether in- 
tentionally or through negligence, is Hable for the 
damages thereby sustained by the party injured.— Car- 
michael v. Dolen, 8. C. Neb., Jan. 3, 1889; 41 N. W. Rep. 178. 


153. NEGLIGENCE— Railroad Companies. ——-Respect- 
ing contributory negligence of plaintiff in crossing rail- 
road track, where he saw and heard approaching train. 
— Galveston H. § S. A. Ry.v. Porpert, 8. C. Tex., Dec. 21, 
1888; 10S. W. Rep. 207. 

154, NEGOTIABLE INSTRUMENTS — Consideration — As- 
sumption of Husband’s Debts by Widow. A widow 
who, after electing to take under her husband’s will, of 
which she is a sole beneficiary, without administering 
on the estate, proceeds to sell the assets and pay debts, 
cannot plead failure of consideration, against a note 
given by her and a surety for a debt of testator, by 
which the time of payment is extended. — Kayser v. 
Hodopp, 8. C. Ind., Jan. 3, 1889; 19 N. E. Rep. 297. 


155. OFFICE AND OFFICER— Title te Office — Collateral 
Attack. On suit by tax-payers under Pub. St. Mass. 
ch. 27, § 129, to enjoin the city of Boston from appropri- 
ating money to pay the salaries of the board of police, 
on the ground that the statute creating them is uncon- 
stitutional: Held, that the court will not in this indirect 
manner try the title to a public office.— Prince v. City of 
Boston, 8. J. C. Mass., Jan. 3, 1889; 19 N. E. Rep. 218. 


156. OFFICE AND OFFICER— Town Marshal. Town 
existing under Code, §§ 774 779, is not liable for compen- 
sation beyond the time he actually served to one who 
was its marshal de facto and under other facts of the 
case.—Miller v. Town, 8. C. Ga., Dec. 19, 1888; 8S. E. Rep. 
423. 

157. OFFICE AND OFFICERS—Court Officials — Proceeds 
of Fines—Application.——- Under Code Ga. §§ 4655a, 4655d, 
the county is not entitled to prorate for dieting prison- 
ers, and bringing them into court, with the officers of 
court, in the distribution of such proceeds. — Gordon 
County v. Harris, 8. C. Ga., Dec. 19, 1888; 8 8. E. Rep. 427. 

158. PARTIES — Power of Attorney. Where two 
join in a power of attorney authorizing a third person 
to collect their respective shares in an intestate estate, 
it is not necessary,in an action by one of them to re- 
cover his share so collected, to make the other a party 
thereto. — Best v. Sinz, 8. C. Wis., Dec. 22, 1888; 41 N. W. 
Rep. 169. 

159. PARTNERSHIP — Evidence. In suit for eject- 
ment held, that evidence did not report finding of title 
in a partnership.—Allen v. Logan, 8. C. Mo., Dec. 20, 1888; 
108. W. Rep. 140. 

160. PARTNERSHIP—Firm and Individuai Creditors.— 
One who has advanced money to enable one partner to 
purchase an interest of another, has no equity superior 
to that of the partnership creditors, though the ad- 
vancement was made on the promise of the partner to 
secure him by mortgage, and at a time when there were 
no partnership debts.—Ames v. Ames, U. 8. C. C. (Minn.), 
Dec. 11, 1888; 37 Fed. Rep. 30. 

161. PARTNERSHIP—Evidence of— Letters. In an 
action on a contract against persons whom plaintiff al- 
leges to be partners, a letter signed with the names of 
both defendants, and relating to the subject-matter of 
the contract, is admissible to prove partnership. — 
Zachary v. Phillips, 8. C. N. Car., Dec. 19, 1888;8 8. E. Rep. 
359. 

162. PATENTS— Infringement — Measure of Damages. 
The measure of damages for infringement of a 
patent is to be ascertained by considering the aniount 
of profits or savings made by defendant by the use of 
the infringing device, beyond what he could have made 
by the use of tools free to the public.—McMurray v. Em- 
erson, U. 8S. ©. C. (Mass.), Nov. 21, 1888; 36 Fed. Rep. 901. 


163, PLEADING—Allegation—Interest in Land. In 
an action in rem against land, it is sufficient, in making 
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one a party defendant, to allege that he has, or claims 
to have, some interest in the land, without alleging the 
nature of such interest. — Otis v. DeBoer, 8. C. Ind., Jan. 
5, 1889; 19 N. E. Rep. 317. 

164. PLEADING—Complaint— Averment of Residence— 
County Courts. Under Const. Amend. N. Y. 1873, 
and Code Civil Proc. N. Y.§ 340, the complaint must 
aver. that defendant is a resident of the county in which 
the action is brought. — Gilbert v. York, N. Y. Ct. App., 
Dec. 11, 1888; 19 N. E. Rep. 268. 

165. PLEADING—Release. Plea of release puis dar- 
rein continuance is defective which does not allege the 
place where the release was made.— Field v. Caffer, 8. J. 
C. Me., Dec. 9, 1888; 16 Atl. Rep. 326. 

166. PLEADING—Complaint— Suit for Commissions.— 
In an action by real estate brokers to recover commis- 
sions, an averment that plaintiffs found purchasers at 
the prices fixed by defendant, and that he refused to 
consummate the sale, is fatally defective. on demurrer, 
in not alleging that such purchasers were able, ready 
and willing to carry out the sale.— Sayre v. Wilson, 8. C. 
Ala., Dec. 11, 1888; 5 South. Rep. 157. 


167. PRACTICE IN CIVIL CASES — Agreement to Arbi- 
trate. A motion to set aside a judgment, and rein- 
state the case, on the ground that the parties had 
agreed to arbitrate, and to have the case, when called, 
continued for that purpose, is properly denied, where 
such agreement w.is not communicated to the court, 
and no motion fora continuance was made when the 
case was called.—Camp v. Morgan, 8. C. Ga., Dec. 19, 1888; 
8S. E. Rep. 422. 

168. PRACTICE IN CIVIL CasES — Entry of Motion — 
Docket, Under act Ga. Sept. 25, 1883, a motion in 
Atlanta city court, after judgment by default, involving 
as issue as to whether defendant was served, having 
been entered on the motion docket, should be dismissed 
therefrom, and should be entered on the issue docket, 
but should not be dismissed from court.—Harris v. Lowe, 
8. C. Ga., Dec. 3, 1888; 8 S. E. Rep. 419. 

169. PRACTICE IN CIVIL CASES — Amendment — Objec- 
tions. Allegations, in an answer to an amended 
complaint, that the latter changes the form of the 
action, are properly stricken out as irrelevant and re- 
dundant. — Wheeler v. West, 8. C. Cal., Dec. 31, 1888; 20 
Pac. Rep. 45. 

170. PRACTICE IN CIVIL CASES—Action. Construc- 
ttion of Code Iowa as to service of notice at commence- 
ment of action. — Hintrager v. Nigthengale, U.S.C. C. 
(Iowa), Dec. 18, 1888; 36 Fed. Rep. 847. 


171. PRINCIPAL AND AGENT — Settlement. Where 
an agent, authorized by a principal to purchase sup- 
plies for the use of the principal, and instructed to pur- 
chase only for cash, purchases in his own name, upon 
credit, of a seller who supposes the agent to be buying 
for himself only, and the principal pays or settles with 
the agent for the supplies in good faith, supposing that 
the agent had purchased them for cash or upon his 
personal credit, he is not liable over again to the seller 
for the price of the supplies.—Fradley v. Hyland, U. 8. C. 
C. (N. Y.), Dec. 1, 1888; 37 Fed. Rep. 49. 


172. PRINCIPAL AND SURETY — Fraud— Estoppel. 
Facts upon which court held that the ward was not es- 
topped to assert the liability of surety on bond of 
guardian, though the latter had obtained final dis- 
charge of his trust.— Gillette v. Wiley, 8. C. Ill., June, 1888; 
19 N. E. Rep. 287. 


173, PRINCIPAL AND AGENT—Ratification ——-An agent 
placed in charge of a retail store with instructions not to 
purchase on credit, cannot bind his principal by a pur- 
chase of goods on credit, though made from persons 
ignorant of the limitation of his authority, unless they 
show that the principal, by ratification of or acquiscence 
in previous acts of the agent, had extended his author- 
ity.— Wheeler v. McGuire, 8. OC. Ala., Dec. 18, 1888; 5 South. 
Rep. 190. 

174. PRINCIPAL AND SURETY — Right to Collaterals — 
Equity. A surety has no ground for relief in equity 
































under a contract with the creditor to transfer to the 
surety the collaterals received from his principal, upon 
payment of the sum for which he is surety, where it 
appears that the principal has himself paid the debt. — 
Dilburne v. Youngblood, 8. C. Ala., Dec. 17, 1888; 5 South. 
Rep. 175. 


175. PROHIBITION—Ministerial Officer. The writ of 
prohibition lies from a superior court, not only to infe- 
rior judicial tribunals properly and technically denom- 
inated such, but also to inferior ministerial tribunals, 
possessing incidentally judicial powers, such as are 
known in the law as quasi judicial tribunals, and even, 
in extreme cases,to purely ministerial bodies, when 
they attempt to usurp judicial fnnctions. — Fleming v. 
Commissioners, W. Va. Ct. App., Nov. 28, 1838; 8S. E. Rep. 
267. 

176. PUBLIC LaNnDsS—Application. Pol. Code Cal. § 
3500, applies to all lands, no distinction being made be- 
tween lands suitable for cultivation and land~ not suit- 
able.— Taylor v. Weston, 8. C. Cai., Dec. 15, 1888; 20 Pac. 
Rep. 62. 

177. PUBLIC Lanps — Sale of School Lands — Filing 
Statement. To make valid a purchase of public 
school lund, under act Tex. April 12, 1888, § 7, there must 
be a classification of the land, and the filing of a tabu- 
lated statement in the office of the surveyor of the 
county where the land is situated. — Martin v. McCarty, 
8. C. Tex., Dec. 4, 1888; 10 8. W. Rep. 221. 


178. PUBLIC LANDS — Lease — Rejection of Bids. 
Although the land board has no authority to increase 
the minimum price per acre prescribed by act Tex. 
April 12, 1883, relating to renting public school lands, 
yet it may make a regulation reserving the right to re- 
ject any or all bids.— Coleman v. Lord, 8. C. Tex., Dec. 14, 
1888; 10 8S. W. Rep. 92. 

179. RAILROAD COMPANIES—Taxation — Constitutional 
Law. Act 1885, (Laws Mo. 1885, p. 230,) amending 
Rev, St. § 6880, is not invalid, under Const. art, 10, § 11, 
providing that for the purpose of erecting school build- 
ings the rates of taxation therein limited may be in- 
creased by vote, and §5, authorizing the taxation of 
railroad companies for school purposes. — Chicago ¢ A. 
R. v. Lamkin, 8. C. Mo., Dec. 20, 1888; 10 8. W. Rep. 200. 


180. RAILROAD COMPANIES— Killing Stock — Evidence. 
Evidence sufiicient to justify verdict for damages 
in killing mule crossing the track.—Crawley v. Ga. R. R., 
8. C. Ga., Nov. 30, 8S. E. Rep. 417. 

181. RAILROAD COMPANIES—Killing Stock — Crossings. 
In an action against a railroad company for kill- 
ing stock in an open field, 300 or 400 yards from a public 
crossing, it is error to instruct the jury that it was de- 
fendant’s duty to slacken the speed of its train when 
approaching the crossing.— Nashville, etc. Co. v. Hembree, 
8. C. Ala., Dec. 14, 1888; 5 South. Rep. 173. 


182. RAILROAD COMPANIES— Traffic Associations. 
Under Const. Tex. art. 10,§5, prohibiting railroad cor- 
porations from controlling competing lines, an agree- 
ment forming a traffic association between a number of 
such corporations for the purpose of “preventing sud- 
den and extreme changes in Texas rates, is illegal.” — 
Gulf, C. § S. F. Ry. Co. v. State,8.C. Tex., Dec. 21, 1888; 
105. W. Rep. 81. 

183. RECORD—Amendment. Where aclerk has no 
list of the amounts of the delinquent taxes and costs 
for which judgment is asked, and those items are there- 
fore omitted from the various columns in the record of 
the judgment, the record cannot be amended after the 
term closes.—Frew v. Danforth, 8. C. Ill., June 15, 1888; 19 
N. E. Rep. 293. 

184. REMOVAL OF CausEs— Aliens. ——— An alien sued 
in the State of his residence by citizens of another State 
upon an ordinary debt cannot remove the action to the 
circuit court of the United States under the provisions 
of act Cong. March 8, 1887.— Cudahy v. MceGeoch, U. 8. 0. 
C. (Wis.), Dec. 12, 1888; 37 Fed. Rep. 1. 


185. REMOVAL OF CAUSES—Filing Petition.——Petition 
for removal to United States court under act 1875 must 
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be filed atthe term) of the court at. which it-is first 
ready for hearing and trial. — Kennedy v. Ehlen, 8. C. W. 
Va., Nov. 24, 1888; 8S. E. Rep. 398. 

186. REPLEVIN—Pieading. As to what is sufficient 
allegation of ownership in answer in replevin suit. — 
M clIntire v. Eastman, 8. C. Iowa, Jan. 15, 1889; 41 N. W. 
Rep, 162. 

187. SALE—Crops—Possession. As to what, under 
the facts, constitutes sufficient change of possession on 
sale of growing cotton, to pass titie as against seller’s 
erediiors.— Hopkins v. Partridge, 8. C. Tex., Oct. 30, 1888; 
10 8. W. Rep. 214. 

188. SHERIFFS AND CONSTABLES — Salary. Con- 
struction of act Cal. 1883, and act March 14, 1885, provid- 
ing compensation for seriff. — Santa Clara County v. 
Branham, 8. C. Cal., Dec. 26, 1888; 20 Pac. Rep. 75. 


189. SHIpPING—Charter Party — Consignment. A 
memorandum indorsed on a charter-party, and signed 
by the master at a portin the course of the voyage, 
whereby he agrees to consign the vessel, on arrival at 
the destination, to a certain firm, if a contract at all, is 
one between the master and the charterers. — La Scala 
vw. Boughton, U. 8. D. C. (N. Y.), Nov. 23, 1888; 37 Fed. Rep. 
62. 

190. TAXATION—Tax-sale—Publication Notice — Print- 
er’s Fee. If the printer who publishes the notice of 
sale of real estate for delinquent taxes fails for fourteen 
days after the date of the last publication, to transmit 
to the county treasurer an affidavit of such publication, 
his fee therefor does not become a charge against the 
county.— Blanchard v. Hatcher, 8, C. Kan., Dec. 8, 1888; 20 
Pac. Rep. 16. 


191. TENANTS IN COMMON — Rents and Profits — Im- 
provements. Where a wife’s name was signed toa 
conveyance of her husband’s land without her consent, 
and pending an action by her after ber husband’s 
death, in which a decree establishing her title and right 
of possession to an undivided third was rendered, one 
holding in good faith a part of the land under the con- 
veyance made valuable improvements, the wife, though 
entitled to her proportion of the rents of such part, un- 
der Rev. St. Ind. 1881, § 288, is not entitled to sharein the 

_ enhanced rental value resulting from the improve- 
ments. — Carver v. Fennimore, 8. C. Ind., Dec. 11, 1888; 19 
N. E. Rep. 103, 


192, Towns—Treasurer—Authority. A town treas- 
urer has no power to convey real estateia behalf of 
thetown, unless expressly authorized by vote, and a 
note given in payment of such unauthorized deed is 
without consideration, and void.—Monsonv. Tripp, 8. J. 
C. Me., Dec. 8, 1888; 16 Atl. Rep. 327. 


m3. Towns—Repair of Highways—Surveyors. Un- 
def Pub. St. Mass. ch. 52, §§ 3-5, power is given the sur- 
veyorto contract for the town tothe amount of $10 
only, and he cannot bind the town by contract, to the 
extent of the money appropriated for highways, and 
unexpended at the time of the contract. — Blanchard v. 
Inhabitants of Ayer, S.J, C. Mass., Jan. 2, 1889; 19 N. E. 
Rep, 209. 

194. TRUST — Husband and Wife. Evidence suf- 
ficient to show express trust in land conveyed by 
grantor and then by grantee to grantor’s wife, where 
there was. no consideration, — Lane v. Laue, 8. C. Me., 
Nov. 19, 1888; 16 Atl. Rep. 323. 

395. TrusT— Implied — Agreement to Purchase. 
Facts upon which court held an implied trust.— Dupree 
wv. Estelle, 8. ©. Tex., Dec. 21, 1888; 108. W. Rep. 93. 


196. VENDOR AND VENDEE—Vendor’s Lien. Unless 
waived, a vendor’s lien exists against the land of per- 
Sons to whom the purchaser conveys it with his ven- 
dor’s consent, for the amount of notes given by the 
Vendor, vendee, and subvendees to a third person, in 
fie of the original unpaid purchase-nioney notes 
which wete s@cured' by such a lien, and whié¢h were'the 
property of and surrendered by such thitd person. — 
Woodall v.. Kelly, 8, C.Ala., Dec. 13, 1888; 4South. Rep. 
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197. VENDOR AND VENDEE — Vendor's Lien. — The 
English doctrine of the vendor’s equitable lien for un- 
paid purchase money, upon an absolute conveyance.of 
land, has not been generally adopted in the United 
States, and this court will not enforce the lien in a State 
where it has not been established by statute, or is not 
recognized as in force by the same tribunals. — Rice v. 
Rice, U. 8. C. C. (Del.), Dec, 12, 1888; 36 Fed. Rep. 858. 

198. VENUE IN CIVIL ACTIONS—Non-Residents. A 
non-resident may sue another non-resident in any 
county in which the defendant is personally served 
with process.— Rice v. Brown, 8, J. C. Me., Dec. 10, 1888; 16 
Atl. Rep. 334. 

199. WAREHOUSEMEN— Mortgaged Goods. Ware- 
housemen who receive mortguged goods for storage 
from the mortgagors, and thereafter deliver them toa 
third person on production of the warehouse receipt, 
are liable in trover to the mortgagee whose mortgages 
are recorded in another county, though they have no 
actual notice of his claim. — Hudmon v. Du Bose, 8. C. 
Ala., Dec, 12, 1888; 5 South. Rep. 162. 

200. WATERS AND WATER COURSES—Adverse Use. 

An adverse, exclusive, and uninterrupted use and en- 
joyment by one person, and of all the water of a creek, 
taken therefrom by means of a ditch, and conveyed to 
certain mining grounds for mining purposes, for any 
period beyond that Of the statute of limitations pre- 
scribing the time in which entry shali be made upon 
real property, will bar the owner of the land throngh 
which the creek runs of his riparian rights. — Huston v. 
Bybee, 8. C. Oreg., Dec. 19, 1888 ; 20 Pac. Rep. 51. 

201. WILL—Devisee. Construction of will as to in- 
tention of testator in use of the word “children. — Bow- 
ker v. Bowker, 8. J.C. Msss., Jan. 2, 1889; 19 N. E. Rep. 213. 

202. WILL — Construction. Construction of will 
giving to wife certain property for life or until she mar- 
ried, the remainder to her children. — Adams v. Mason, 
8. C. Ala., Jan. 7, 1889; 56 South. Rep. 219. 

203. WILLs—Construction — Possession. Where 
property is left to one for life, with unlimited discretion 
as to the use both of the principal and interest, she is 
entitled to the possession and control of the property. 
—Pierce v. Stidworthy, 8. J.C. Me., Dec. 10, 1888; 16 Atl. 
Rep. 333. 

204. WILLS — Revocation — Birth of Child. Con- 
struction of Pub. St. R. L., ch. 182, § 12, providing thata 
child born after execution of parent’s will, shall inherit 
as if parent died intestate.— Mer. Trust Co.v. R.I., ete. 
Co., U. 8. C. C. (R. 1.), Sept. 29, 1888; 36 Fed. Rep. 863. 

205. WiTNEsS—Impeachment. A bill of exceptions, 
showing testimony of a witness in another case, is not 
admissible to impeach him, though approved by the 
court; it not having been read or assented to by the 
witness: — Reid v. State, S. C. Ga., Dec. 22, 1888;88. EB. 
Rep. 431. . 

206. WITNESS— Mileage of Non-resident. A non- 
resident witness cannot charge mileage, there being no 
provision authorizing it, and his attendance not being 
enforceable.— Stern v. Herren, S. C. N. Car., Dec. 17, 1888; 
88. E. Rep. 221. 

207. WITNESS — Competency — Transaction with De- 
ceased Person. The statute which provides that in 
all actions wherein an executor or administrator is a 
party the opposite party shall be precluded from testi- 
tifying, appiies to an action on a note indorsed by de- 
ceased, brought against the maker only, a stranger to 
the estate, where the executor indemnifies the defend- 
ant, and takes upon himslf the defense of the. suit. — 
Hiliman v. Schwenk,S. C. Mich., Nov, 23, 1883;40N. W. 
Rep. 924. ; 














